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THE OMBUDSMAN 


MR. SPEAKER: 


I have the honour to submit my second report since assuming the Office 
of Ombudsman for the Province of Alberta. This report covers the period from 
January 1 to December 31, 1968, inclusive. 


Cases Handled — 1967 


At the close of the calendar year 1967, I reported that of the complaints 
received during that year, 97 were either still under investigation, or awaiting 
investigation. One previously concluded case was reopened, making a total of 98. 
These cases have now been disposed of as follows: 


LHUCteINVesuCatODT Mer tee, ee 16 
Workmen’s Compensation Board .........0.......00.0... 16 
POM) ULISULC UO meyceeette 2 Mee ete Rk Rag 14 
| AD(E an ATT ahs era feostea Rea ta. oie Mat ie acne ra tie Dy, 
Abandonedi. pA Peewee deere east Pe. ode i, 7 
Declinetnee Meer ne ere Re eee yi 
Ow PBEM KEY e bes toate sagen! Wee Ae ee pe tl ea 22 
GALT Were ee ER Sco voc vSoveneovaatn ihe 4 

OR:A logit Gentes ete Sel: (Eat ae te alee 98 


There were 39 complaints where the investigation was completed, being 
the sum of those “Not Justified” and those “Rectified.” This figure excludes those 
which are under “Investigation” or where I had “No Jurisdiction,’ or were 
“Abandoned”, “Declined” or “Withdrawn” during the investigation. It will be 
seen that the complaints “Rectified” of those completed, were approximately 45 
per cent. 


The single largest category of unfinished investigations in 1967, is that 
against the Workmen's Compensation Board. It will be remembered from last 
years report, that all investigations of complaints against the Board were dis- 
continued, due to a ruling of the Appeal Court of Alberta in a civil matter, that 
the Workmen’s Compensation Board was not an Agency of the Government of 
the Province of Alberta. 


The Legislature amended The Ombudsman Act to bring the Workmen’s 
Compensation Board within the Ombudsman’s jurisdiction. The amendment 
came into force on April 25, 1968. 


Following this amendment, it became necessary to contact each com- 
plainant again, and give him the opportunity to reopen his complaint, aud again 
submit the documentary evidence that had been returned to him. 


Investigation of complaints against the Workmen’s Compensation Board 
has been necessarily slower than in most other categories, and I shall comment 
on this point later in my General Comments. 


Disposition of the 1967 concluded cases is shown in Appendix I. 
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Cases Handled — 1968 


During the calendar year 1968, 535 complaints were received. The totals 
by months are as follows: | 


January scapes. dag. Oe 56 
February’ @20i0k.40....c0een ee ne 37 
Mare wissencoucacesofaiestecupeet eee 75 
April <tc hie 74 
May: canenc alsa dsclics one ee 49 
JUNG. Laotian ee 48 
d (1) \'Zemceiper ores Memece tRNA Rare em gc 26 
AUSUSE: Sia, wen Meigs, caren ee pees 24 
September ’ ..:...:-dauvelas ane oe ee 29 
OClODER igicceuictie ec Lala 46 
November 2 see-iacscotecnath eine ee 4] 
December :).ets tec ha oe 30 

TOTAL” oo ctacessisy.c koe 535 


Of the total number of complaints received in 1968, it was found that in 
186 of them, the Ombudsman had no jurisdiction, leaving 349 cases requiring 
investigation or further action. (See Appendix II). 


Cases Investigated 


Of the 349 cases in which the Ombudsman had jurisdiction, 58 were found 
to be “Not Justified,” and the complainants were so advised. Again this year, a 
number of the complainants were not satisfied with this decision, as was to be 
expected. 


Twenty-five cases were “Abandoned” by the complainant during investi- 
gation. This abandonment was usually in the form of letters being forwarded 
to the complainant asking for further information, and no reply being received. 
There were a small number where the complainants had moved, and these were 
usually transient cases, where mail was returned “Address Unknown,” 


Eleven cases were “Withdrawn” by the complainant before the investiga- 
tion was completed. These included such cases as persons who found that they 
could get their complaint rectified without further action by the Ombudsman. 


Kighty-two cases were “Declined” by the Ombudsman for any of the 
several reasons where a discretion or prohibition is included in The Ombudsman 
Act. Of these 82, the largest number of complaints declined was against the 
Workmen’s Compensation Board 


continue such investigation by the Act.* 
unaware that such avenues of appeal were open to him until advised by the 
Ombudsman. 


Seven cases were discontinued for such reasons as a transfer in the category 
of the complaint from one Department to another, or where the Ombudsman, at 


* Section 12(1) (a) 


his discretion, may decide that there is some other adequate remedy; or that 
having regard to all the circumstances of the case, no further investigation is 
necessary.** 


Four cases were disposed of by referring the complainant to a specific 
Department or other Agency. These were usually cases where the complainant 
has made an initial complaint to the Ombudsman, without first having properly 
laid the complaint before the Department or Agency concerned, or where the 
complainant has made a request for information rather than making a genuine 
complaint. In such cases he was advised to make his initial request to the 
Department or Agency responsible. 


There were five cases of sufficient importance to be the subject of a file, 
where the writer sought the help of the Ombudsman in such things as bringing a 
case to Court, obtaining Legal Aid, appealing to a Federal Government Depart- 
ment and so on. In such cases, the complainant was referred to sources where he 
could obtain the information he needed, or the information was provided him 
by the Ombudsman’s Office. 


There were a considerable number of other requests of this nature 
received throughout the year, which were dealt with by telephone, or did not 
require a record. 


There were 126 cases categorized as “Investigation.” This category 
includes cases under actual investigation; cases where additional information is 
being sought to establish jurisdiction; and cases where the investigation has been 
completed, and the report and recommendation to the Minister and Department 
are under preparation, or awaiting a reply. 


The total number of complaints which were concluded to a point where 
the Ombudsman arrived at an opinion, as provided for in the Act,*** is the sum 
total of the complaints “Rectified,” and the complaints “Not Justified,” namely 89. 
This figure leaves aside those cases which are still under investigation. 


Of the 89 cases referred to, 31 were rectified, which is slightly better than 
one third. It is gratifying to note that to date, there is no concluded case, where 


the recommendation of the Ombudsman has not resulted in the complaint being 
rectified. 


Summaries of a number of the cases appear at the end of this report 
(Appendix III). Such summaries will illustrate the wide variety of complaints 
received. They also demonstrate the manner in which some Departments of 
Government are more complained against than others. 


It would be a mistake to judge the performance of Departments or Agencies 
solely on the number of complaints registered against them. It is most likely that 
the functions and responsibilities of one Department, are such as to make it more 
the natural target of criticism from the public than many other Departments. 


Departments in such fields as Welfare, Justice, Highways, Lands and 
Forests, Health; and Agencies such as the Workmen's Compensation Board, 
whose actions are most likely to affect the daily lives of the public, will be more 
complained against than, for instance, the Provincial Library, against which I 
have had no complaint whatsoever. 


In my last report, I warned against judging the statistics therein, as 
indicating a pattern, due to the fact that the report only covered four months of 


** Section 14(1) (a) and (b) 
#*2 Section 20 


the operations of the Ombudsman’s Office. I think now that it can be anticipated 
the trend wil be somewhat along the lines I have just mentioned above. 


There is nothing as yet to indicate any decrease in the volume of complaints 
being received. Except for the summer months when the nation-wide postal 
strike was on, the numbers have remained reasonably constant. 


In the first months of my office, a large number of very old complaints 
were revived and brought to my attention, some of them dating back over thirty 
years. In the past year, however, the incoming complaints have become more 
current, and with the odd exception, I think the period of having to deal with 
very ancient complaints is over. 


At the same time, however, there is a notable increase in the number of 
complaints received, which are of so complicated a nature as to require lengthy 
investigation. As will be seen from the statistics, there are some cases from 1967 
which are not yet completed. In a number of these cases, there are voluminous 
files which must not only be read, but thoroughly studied. It has been necessary 
to obtain transcripts of evidence of cases long concluded, or “Enquiries” termi- 
nated some years ago. There are also a significant number of cases, where the 
files of two or more Departments must be examined and discussed with the 
officials of those Departments. 


It follows that a number of these investigations will take weeks or even 
months to complete. The result is, that from time to time, a considerable backlog 
of complaints awaiting investigation will build up. None the less, the quality of 
investigation must never be sacrificed in favour of quantity. 


The text of the Sections of The Ombudsman Act referred to throughout 
this report, is included in Appendix IV. 


Organization and Work of the Office 


At the conclusion of the calendar year 1967, when I commenced preparing 
my report for that year, my staff consisted of one Secretary. In January, 1968, 
a Stenographer was added to the staff. In March, 1968, the first Investigator was 
appointed. Until his arrival, I had been carrying out all investigations myself 
and was rapidly losing ground. 


In May, I was most fortunate in the appointment of a Solicitor to the 
Office of the Ombudsman in the person of Mr. A. B. Weir. Mr. Weir’s previous 
career had been, not only in private practice, but as Solicitor to several Depart- 
ments of the Provincial Government. His knowledge of the operations of 
Government and the Provincial Statutes has been of great value, particularly 
when it is realized that this office is not an office of specialists. It must be 
prepared to deal with Provincial Statutes, Regulations and Policies as they affect 
any and every Department or Agency of the Government of Alberta. 


In September, an additional Investigator and an additional Stenographer 
completed the authorized staff. 


It will be seen, that for almost half the staff t 1 ie 
to cope with the volume of work. a year, the staff was not large enoug 


The number of complaints still under investigation or awaiting investiga- 


tion at the end of 1968, is still considerably higher than it should be. I shall 
watch this situation carefully in the coming year, for, as I stated in my last 
report, I regard prom 


t investigation of complaints a pri ; 
Ombudsman’s Orie 6 plaints a prime requirement of the 
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It will be noted that this report is considerably longer than the previous 
one for 1967. 


As has been indicated to me, it is the desire of the Legislators that my 
report for the calendar year should be available for tabling in the Legislature 
during the next Session. This means the books are closed on December 31st. 
Preparation of the actual report is begun, so that it may be printed and then 
tabled in the Legislature during the next Session, which usually commences 
about mid-February. 


The task was not too difficult last year, as the report covered only four 
months, but the 1968 report required approximately one month for printing 
alone, before which the statistics must be classified, the summaries written and 
edited, and the general remarks thought out and committed to paper. 


I must confess that the preparation of this report strained our resources 
greatly, in view of the fact that there was approximately one month to prepare 
the report and have it in the hands of the printers. At the same time, we had to 
maintain the flow of daily work. 


I therefore propose, if you agree, to terminate the working year in 1969 
on the 3lst October. Such termination date should give ample time for the 
preparation of the report and its printing, so that it could be tabled in the 
Legislature early in the next Session. Thereafter, the work year for the submission 
of the Ombudsman’s report would be from November Ist to October 31st of the 
following year. 


There is a requirement for a moderate increase in staff, which is provided 
for in the Estimates. 


It may be two or more years before any useful average of the approximate 
annual number of complaints can be forecast. My Office must respond to the 
volume of complaints which are received. My Office should have some budgetary 
and staff flexibility, to deal with any sudden unpredictable increase of complaints. 
Such flexibility will be particularly essential during the first few formative years, 
until some flow of work patterns is established. 


It is to be hoped that in a very few years, any increase in the volume of 
complaints, would reflect only the normal growth of population or new areas 
of Legislation. 


Publicity 


I have given approximately 25 public addresses on the functions and duties 
of the Ombudsman’s Office, and I am committed for a considerable number of 
further talks throughout the Province in 1969. 


I have given several short television interviews, and two of considerable 
length in Edmonton and Calgary. As time permits, I would hope to extend these 
talks to many other areas in the Province so that the citizens of this Province may 
have a better idea of the function of the Ombudsman. The complaints crossing 
my desk, which are completely outside my jurisdiction, indicate that there is need 
for such publicity. 


Additionally, I attended a short Seminar of the Mid-America Assembly at 
the University of Saint Louis, Missouri. The subject of the Seminar was 
“Ombudsman for America.” I was able to learn much of the problems, which 
must be overcome in the establishment of the office of Ombudsman in such a 
highly populated country as the United States. 
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At the invitation of Dr. Frederick D. Lewis, Dean of the School of Law 
at the University of Miami, I was privileged to be the guest speaker at the School 
of Law Annual Alumni Breakfast during the University Homecoming Weekend. 
My subject was “The Work of the Ombudsman of the Province of Alberta.” I had 
the pleasure of meeting members of the Judiciary, The University Faculty, and 
the State Legislature who were present. 


I also lectured on the subject of the Ombudsman to a class on Government 
at the same University, and was privileged to sit in an afternoon discussion with 
members of the International Law Society of the Law School. As a result of this 
visit, I have been able to provide copies of The Ombudsman Act of Alberta, and 
my First Report, to a considerable number of interested officials who requested 
them. 


I am receiving a fairly steady flow of requests for information concernin 
the work of the Ombudsman in this Province, from Universities in Canada an } 
the United States. I have had some particular requests from Universities in the 
United States, where there are faculties teaching Canadian History, and the 
Organization and Operation of Canadian Government. I have also had requests 
for information and publications from legal authorities in Germany and Switzer- 
land. There can be no doubt that interest in the role of the Ombudsman 
generally, is on the increase. 


Legislation authorizing an Ombudsman for the Province of Quebec has 
been passed, although as this report is written, the position has not yet been filled. 
This appointment will be the third in Canada. 


Acknowledgments 


I have continued correspondence on matters of mutual interest with 
Dr. W. T. Ross Flemington, the Ombudsman for New Brunswick. I have just 


recently received copies of his first report, a copy of which I have forwarded 
to you. 


The Publicity Bureau of the Department of Industry and Tourism, has 
been most helpful in providing me with clippings of comment on the function of 
wy eee and the Ombudsman Be eerilte 

esearc 


The following short courses were attended by the Solicitor to the 
Ombudsman’s Office and the Senior Investigator: 
Aspects of Social Functioning: (Solicitor 
(Senior Investigator 


Leadership and Supervision in (Senior Investigator 
the Social Agency 


_ The modest reference library in the office is being added to, as books of 
particular interest become available. 


As will be seen elsewhere in this report, both the Solicitor, Mr. Weir, and 
myself have done considerable study on the question of the detention of the 


person, particularly with regard to persons detained in mental hospitals, both in 
Alberta and elsewhere. 


Legislation 


_ The problem which was reported in my last report, whereby the Chief 
Justice of the Appeal Court of Alberta had held that the Workmen’s Compensa- 
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tion Board was not an Agency of the Government, was resolved by amendment 
to The Ombudsman Act, passed at the last Session of the Legislature.* The 
amendment makes the Workmen’s Compensation Board an Agency of the 
Government for the purposes of The Ombudsman Act. 


Again this year, we have run into no serious problems in the interpretation 
of the existing Ombudsman Act. At the same time I would repeat what I said 
last year, that a number of the Sections have not as yet been thoroughly tested, 


and it may be that in another year, I would wish to recommend some minor 
amendments. 


So far I have found that the present Act gives me ample scope to carry 
out my investigations, and as I have received full co-operation from Government 
Departments in most of my investigations, there has been a lack of conflicting 
views which might bring certain Sections of the Act under scrutiny as to their 
interpretation. 


During the past year, my attention has been drawn on several occasions 


i a Administrative Procedures Act, being Chapter 1 of the Statutes of Alberta, 


_ _ Itis not unusual for complainants to suggest that they have had less than a 
fair hearing, or more often, that they have not been given sufficient reason for 
decisions which have been taken by an “authority” as defined in that Act. 


It was, in endeavouring to ascertain what policy or statutory authority 
existed on these questions, that I reviewed The Administrative Procedures Act. 
I was particularly drawn to Sections 4, 5, 6, 7 and 8. Wider application of, and 
adherence to the particular Sections mentioned in the Act, by Boards, Tribunals 
and other authorities could, in my view, eliminate a considerable volume of the 
particular type of complaint referred to. 


In one instance, when I was informed that a certain Board did not have 
to give reasons for its decisions, I enquired further to ascertain to what particular 
“authorities” The Administrative Procedures Act applied. Section 3 of that Act 
reads as follows: 


3. The Lieutenant-Governor in Council may, by order, 


(a) designate any authority as an authority to which this Act applies in 
whole or in part, 


(b) designate the statutory power of the authority in respect of which 
this Act applies in whole or in part, and 

(c) designate the provisions of this Act which are applicable to the 
authority in the exercise of that statutory power, and the extent to 
which they apply, 


and this Act only applies to any authority to the extent ordered under 
this section. 


It will be seen that the Act applies only to those “authorities” which have 
been particularly designated by the Lieutenant-Governor in Council. My further 
enquiries revealed that only one “authority” had been so designated, and that 
“authority” is a Board consisting of one member. 


With respect, I submit that a more generous application of the provisions 
of this Act could have a beneficial effect in reducing the type of complaint I 
have referred to. It would also provide a yardstick, against which the validity 
of such complaints could be measured when they are received. 


* Section 2(a) 


While perhaps not properly a matter of Legislation, I have had some cause 
for concern as to the manner in which Form PAO 5, Employee Performance 
Rating Form, is used. | 

This is a form which is used generally throughout the Public Service to 
report on the progress, ability, and performance generally of civil servants. The 
obvious intent of such a form is that it should be used to rate a civil servant for 
advancement, and as a guide to place him where his particular skills and abilities 
can be most useful to the overall operation of Government. 


A large part of the report must be shown to the civil servant, to whom it 
refers, and it is required that his faults, if any, be discussed with him. He is then 
required to acknowledge by his signature, that he has seen the report, and to 
indicate whether he agrees with it or not. 


In several cases, where I have received complaints that civil servants have 
been requested to resign, or have been discharged from the Public Service, I 
have asked to see the Employee Performance Rating Forms. I have been parti- 
cularly interested in two such forms. These are the last one before the employee's 
severance from the Public Service, and another one which must be submitted 
immediately after his severance. He does not see the latter, nor is he required to 
sign it. Quite frankly, I have found these forms to be misleading at times. 
Employees have been asked to resign or have been discharged, in some cases 
abruptly. Frequently there is no reference whatsoever on the Performance 
Rating Form, that there was anything wrong with the employee's service. 


In one instance, in answer to the question “In what parts of the job has 
the employee been most successful?”, the answer included the very feature which 
had brought about the request for the resignation of that employee. Subsequent 
to the abrupt resignation of that employee, the final Performance Rating form 
was submitted. In answer to the same question, it referred the reader back to 
the previous comments. 


In such cases, I usually find that the complaints against the employee have 
been made separately by letter or memorandum to his superiors by an immediate 
supervisor. Those remarks, however, are too often not included in the Employee 
Performance Rating Form. 


___ I am, of course, well aware from my own past experience, why this 
difficulty arises. It is simply that immediate supervisors are most reluctant to 
write derogatory reports on an employee, which they must put before him for his 
agreement or otherwise. The practice too often is to submit an average or better 
Performance Rating Form, and then endeavour to unload the poor performer by 
separate correspondence. 


Obviously one of two things must follow. Public Service employees are 
going to be moved into positions for which they are not qualified, or the officers 
of the Public Service Commission are going to place less and less dependence on 
the reliability of these reports. I suspect that the latter has already happened. 


: It is perhaps significant, that on one occasion when I asked a Public 
ervant in a supervisory capacity, how he explained the disparity between the 
report and the facts, he finally admitted quite honestly, that he would not have 
put in such a report had he known there was going to be an Ombudsman. 


I have found it necessary to ado 

( ec pt the view that the Employee Performance 

Here oe is an official Government form, authorized oa aa in the Public 
ervice, and when I find that the items reported on such forms are less than 


‘oe I must bring such discrepancies to the attention of the Departmental 
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‘General Comments 


The Statistics and Case Summaries for 1968 indicate that again this year, 
I have had to concern myself with the cases of persons detained in Alberta 
Mental Hospitals. 


_ The Ombudsman’s report for 1967 dealt with the case of a Penitentiary 
prisoner transferred to an Alberta Mental Hospital, who had been unable to 
enter an appeal against his detention as a mental patient or to obtain a review 
of his mental health, as provided for in the Alberta Mental Health Act. As a 
result of my investigation, the complainant was Certified under the provisions 
of the Alberta Mental Health Act, and advised of his right to a review. The 
Attorney General’s Department instructed that the same procedure should apply 
in similar cases. 


In 1968, the Ombudsman’s Office dealt with a number of complaints from 
‘persons who were found “Not Guilty” of criminal charges by reason of Insanity, 
or Unfit to Stand Trial. These persons were subsequently detained in an Alberta 
Mental Hospital at the pleasure and Order of the Lieutenant-Governor of Alberta. 
The authority for such detention is found in the Criminal Code of Canada, a 
ee Statute, enforced under the direction of the Attorney General of the 

rovince. 


Some of these persons had been detained for periods of over twenty years; 
in one case 27 years. 


The complaints received were usually requests to be released from the 
Mental Hospital. However, investigation revealed that the review provisions of 
the Alberta Mental Health Act were not applied to such cases. The complainants 
had never had a review of their mental situation by any independent Committee 
or Commission established by law. My investigation also revealed that the 
complainants had almost all been charged with Murder. 


My office did considerable research into the law applying to such cases. 
I found that a considerable number of legal opinions had been expressed, some 
of them a number of years ago, when concern for the treatment and civil rights 
of persons, such as these complainants, had not advanced to the more positive 
views generally recognized today. To illustrate; the former Alberta Mental 
eee Act was succeeded by the Alberta Mental Health Act on January Ist, 


As a matter of policy, and in the absence of any Statutory requirement, 
the Department of the Attorney General has called “ad hoc” committees from 
time to time to make recommendation to the Lieutenant-Governor regarding the 
further detention or the release of persons in the position of these complainants. 
These committees usually consist of a Justice of the Supreme Court of Alberta, 
and two or more Psychiatrists. There is no Statutory requirement for the calling 
of such committees. It is purely a matter of policy. 


It appeared to me that such committees were usually called, only where 
the release of the detainee was considered probable. None of the complainants 
who came to the Ombudsman had ever received a review from such a committee. 


The person so detained, is detained at the pleasure of the Lieutenant- 
Governor, upon Ministerial recommendation. In some of the cases with which I 
have dealt, the Lieutenant-Governor, who issued the Order of detention, is no 
longer in office, or is deceased. That particular Lieutenant-Governor is therefore 
in no position to reconsider his original Order. I could find no evidence that the 
cases of the complainants with whom I dealt, had ever been placed before any 


ll 


succeeding Lieutenant-Governor by the Department of the Attorney General. 
So far as I have learned, no succeeding Lieutenant-Governor was ever made 
aware that the complainants were being detained in a Mental Hospital at his. 
pleasure. 


As there is no law requiring that the circumstances of such persons be 
reviewed, at regular intervals by the Lieutenant-Governor, the initiative for 
bringing such cases to the attention of His Honour, lies with the Department of 
the Attorney General. The initiative had not been taken in the cases I refer to. 


People who have been found Not Guilty of any crime by Reason of 
Insanity, or Unfit to Stand Trial, have been detained in Mental Hospitals of this. 
Province for periods of. over 25 years. 


There are approximately thirty persons of these categories still detained. 
in Mental Hospitals of this Province, who have had no review by an independent 
tribunal, and whose cases, so far as I am aware, have not been brought again to. 
the attention of the Lieutenant-Governor since their original detention. 


This situation should not in any way be inferred as a criticism of the 
administrative or medical staff of the Hospitals. The advice which the Super- 
intendents of the Mental Hospitals have received from the Attorney General's. 
Department, is that they cannot release persons detained by Order of the 
Lieutenant-Governor, which advice they must, quite properly follow. 


My further research into the laws on indeterminate detention, revealed 
that persons who have been convicted under the Criminal Code as Habitual 
Criminals, and who are sentenced, as provided for by law, to an indeterminate 
sentence, are protected by the Criminal Code. It provides that their detention 
must be reviewed once a year. No such provision is made for those who have 
been found Not Guilty by Reason of Insanity, or Unfit to Stand Trial. 


I formed the opinion that the existing laws provide for the lawful detention 
of such persons. They do not provide any obligatory review, or any requirement 


that such detentions be referred to the Lieutenant-Governor at regular intervals 
thereafter. 


However, in such matters, I must apply myself to the terms of The 


ibe Act under which I operate. Section 20(1)(d) of that Act states as 
ollows: 


“This Section applies where, after making investigation under this 
Act, the Ombudsman is of the opinion that the decision, recom- 
mendation, act or omission that was the subject matter of the 
investigation was wrong.” 


The word “wrong” is not usually used in legal terminology to describe 
specific offences in various Statutes. They are usually referred to as being 
“unlawful” or “contrary to law.” Indeed the same section which I have quoted, 
provides additionally for decisions, recommendations, acts or omissions that 
appear to have been “contrary to law.” It would appear to me, therefore, that 


the words “was wrong” were intended to be viewed in a different context to the 
words “contrary to law.” 


I tried to view this whole situation through the eyes of a reasonable man, 
not necessarily versed in the intricacies of formal law. The Province of Alberta 
recently retained an authority on Corrections to survey and advise on the 
treatment of convicted criminals, and their rehabilitation in this Province. 


___ I reflected on the manner in which he emphasized modern Correctional 
thinking. He placed great weight on rehabilitation, and was critical of the 
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detention aspects of the system. I thought on the parallel modern approach to 
the treatment of those detained in Mental Hospitals, where they are now 
regarded as patients and not prisoners. I had personal knowledge of the constant 


changes in the laws, legal decisions, and the forward thinking concerned with the 
civil rights of the individual. 


Against these yardsticks, I measured the situation whereby a person 
convicted of no crime, can be held in detention for periods of over twenty-five 
years, deprived of any lawful requirement that there ever be a review of the 


changes, which may have occurred in his mental health, his personality, or other 
conditions, 


Realizing that many of these people are, and may remain psychotic, and 
may never be released, I faced the question of how can the public be sure that 
such is the case, in the absence of any independent regular Commission of review. 


I must, of course, pay due regard to the law in arriving at an opinion. 
I am also obligated by the Act under which I work, to give full regard to its 
provisions, such as the Section I have quoted. 


I could come to no other conclusion, but that the situation which I have 
described, “was wrong.” 


I have not been able to bring to conclusion as many investigations of 
complaints against the Workmen’s Compensation Board as I would have liked, 


despite most helpful co-operation from the members of the Board, its officers 
and staff. 


As noted elsewhere in this report, I had no jurisdiction to carry out such 


investigations, until the amendment to The Ombudsman Act came into force in 
April, 1968. 


It was then necessary to make a thorough study of the whole structure 
and operations of the Board. These are varied and complex, involving several 
types of claims and varying procedures for dealing with them. The Chairman 
and Members of the Board spent some hours in briefing my Solicitor and me, and 
in answering our numerous questions. 


Arrangements were made for Mr. Weir to have frequent meetings with 
the senior officers of the Board, while I met with the Board itself less frequently. 
Mr. Weir’s project was to make a detailed study of procedures, and the various 
rights to review and appeal, provided for the workman by Statute, Regulation, or 
Board policy. I have had further meetings myself with the full Board. 


I am satisfied that this period of study and orientation was absolutely 
essential. if T am to know just what measures can be taken to ensure that a 
complainant receives the benefit of all the medical opinions provided, and other 
reviews which the law provides. 


It is true that the pre-study and research period, has made it necessary to 
hold in suspension a number of complaints, but any delay will be more ae 
compensated for by the fact that these, and future complainants, will bene it 
from investigations stemming from knowledge and appreciation, of the Board’s 
functions and responsibilities. 


Our work now is increasingly directed to actual case files and this trend 
will continue. 


i i luded. In the 
Another factor has prevented complaints from being conc 
majority of the complaints received, enquiry has revealed that there were 
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additional avenues of appeal available to the complainant, which he had not yet: 
pursued. I had to decline to investigate further until he had done so.* 


Most of the complainants were unaware that they had a right to a further’ 
review or appeal, and they had not been told by the Board of any further right. 


of appeal. 

I have discussed with the Board the desirability of informing an applicant, 
when he has been rejected, of his right of further appeal, if it exists. On occasion 
he was advised, but it was not mandatory to do so, and I believe that in the: 
majority of cases, it was not done at all. 


From our discussions, I have every reason to believe that such notification, 
will be given in future, and that a policy instruction to this effect is being issued. 


A right is provided for medical cases where the applicant may ask for a. 
further examination under the Act.** However, the results of such an examina- 
tion may not only increase the compensation paid to the applicant, but it may 
also leave the compensation unchanged, reduce it, or eliminate it entirely. - 


It has not been the practice of the Board to inform an applicant seeking. 
such an examination, that he may lose, as well as gain, financially. 


When my investigations require me to tell the complainant of his right 
to ask for a further investigation under the Act, I have adopted a policy of 
reminding him of all the consequences, and suggesting that he consult his. 
Physician, and possibly a Solicitor, before making his decision. 


Obviously, it would be most improper for me to advise him what to do. 
in such cases. I can only tell him of the rights available to him, and decline 
further investigation until he has exhausted the further appeal procedure. The 
Ombudsman Act requires me to do this.*** 


I have discussed with the Board, my views that all applicants should be: 
advised of the varying decisions which can be made as a result of such an 
examination, under the Section referred to. 


The Board had not made a practice of so advising the applicant. The: 
Board felt that such a letter from the Board, could be interpreted as an attempt 
to discourage the applicant. The matter is being reconsidered by the Board. 


The question of the commutation of very small monthly payments into a. 
lump sum payment, when requested, has arisen, due to one or two complaints 
received, However, the Legislative Committee will be reviewing the Workmen's. 
Compensation Act very shortly, and the question has been held over until that 
review is completed. 


__This year I carried out my first investigation “of my own motion” as 
provided for in the Act.**** The Ombudsman initiates an investigation himself 
infrequently; but it is done where warranted, usually in a matter of some public: 
concern. 


This one resulted from an article carried in a weekend supplement 
magazine, “The Canadian.” The article was very critical of detentions at the 
Alberta Mental Hospital at Oliver. It contained two particularly serious items. 
alleging mistreatment of patients by the staff. 


The Minister of Health denied the story to the Press. 
* Section 12(1)(a) 
** Workmen’s Compensation Act. Sec. 27. 


##% Section 12(1)(a) 
*#8*Section 11(2) 
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The writer of the article, a woman, who had obtained admission to the 
Hospital as a voluntary patient under an assumed name, replied, according to 
the Press, that statements and names of her sources of information could be made 
available to a “responsible official.” 


Due to public concern, I announced that insofar as the allegations of 
inhumane treatment alone, were concerned, I proposed to commence an investiga- 
tion. I did so, as summarized elsewhere in this report. 


When my investigation concluded, the Legislature was not sitting. I 
peers my report to the Deputy Minister of Health for the information of 
e Minister. 


I had received a number of calls from relatives of patients in the parti- 
cular hospital, and other similar hospitals in Alberta, who were concerned for 
the welfare of their relatives. Therefore, in order to allay public concern, I 
exercised the authority given to me by The Ombudsman Act.* I forwarded 
copies of my report to the news media for publication and transmission. 


I have had to deal this year, with one case in which the complainant was 
emotionally disturbed, to a point where I felt, that if my findings were not entirely 
in his favour, he might take some strong measures against those he blamed for 
his problem. 


I endeavoured to dissuade him from carrying out the threats he was 
making. These were plain to me, but obscure enough that I could take no action, 
except to persuade him. 


My investigation did not support his complaint. However, I did not advise 
him at once for the reasons I have mentioned, and I kept in touch with him. 
I finally received from him, a very definite threat of a serious nature, against 
the persons and property of an elected representative and a senior public 
servant. I took discreet steps to arrange for him to be placed under medical 
advice. He was Certified and admitted to a mental hospital. I am advised that 
he has benefited greatly from the medical treatment received. 


This has been a full year of experiment and development of the Ombuds- 
man’s Office. I have learned much, and have confirmed my consciousness of 
having much to learn. I have received very good co-operation from senior and 
subordinate Public Servants, representing many Departments and Agencies of 
the Government of this Province. 


I have not had to exercise any of the enforcement powers provided by the 
Act to obtain any information or interviews I have required. There have been 
no cases yet which have necessitated a special report under Section 20, Subsections 
(4) and (5). 

I have been fortunate in the efficiency and enthusiasm of my staff; the 
Solicitor, Mr. Alex B. Weir; the two Investigators, Mr. Ted N. Groenland and 
Mr. Thomas Janakas; my invaluable Secretary, Mrs. Lois Holland; and the two 
Stenographers, Miss Diana Gizowski and Miss Carinne Manns. Much has been 
required of them and they have responded cheerfully and well. 


I shall be pleased to provide further information about any aspects of my 
work, as may be desired by the Legislature. 
GEO. B. McCLELLAN, 


Ombudsman. 


February 1, 1969. 


* Section 26(2)(b) 
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Appendix III 
DEPARTMENT OF AGRICULTURE 


67-100-3 


The complainant holds a License from the then Department of Industry & 
Development to sell dairy farm supplies. 


He has had severe setbacks in earning a living, including permanent 
injuries to himself which necessitated him giving up his previous employment of 
nineteen years. His wife succumbed to an illness of eight years; leaving him wi 
two young children, one of whom he had to place in a foster home. He has 
earned his living selling dairy supplies on an established route. It was his hope 
to expand his sales to include livestock medicines, for which he applied for a 
License to the Department of Agriculture. His License was refused on sufficient 
grounds which I do not dispute in any way. I was impressed that his complaint 
to me was not in fact a complaint against Departmental decisions, but rather a 
request for assistance in solving his problem. Investigation was made, and while 
I could not in any way criticize the decision made by the Department, it was 
possible to arrange with the Department for a further application by the com- 
plainant and the assurrance that it would be given a sympathic hearing. 


Therefore the application was heard again by The Livestock Medicine 
Advisory Committee and after due consideration was rejected. 


Having obtained agreement to a further hearing for the complainant I 
could not question the eventual decision to deny the applicant’s submission. 


The storage and preservation of livestock medicines, some of which require 
refrigeration, is most important. The Livestock Medicine Advisory Committee 
have a very definite responsibility, to assure themselves that livestock medicines 
will be sold, only by those, who are in a position to comply with essential 
regulations. In the opinion of the Board, the complainant was unable to fully 
qualify for such authority. 


Much as I would have liked to have seen this application succeed, con- 
sidering the yaa determined effort to support his family and himself, I 
could only conclude that the Committee’s decision conformed to the requirements 
for the distribution of such medicine. 


In investigating this complaint it was apparent that all that I could hope 
to do for the complainant was to obtain a further hearing for him after the 
submission of a new application. He submitted his application and he did have 
an opportunity to present his case before the Committee. So far as this Office 
is concerned I consider this complaint as rectified. Although the complainant 
was not successful in obtaining a License he did receive full additional 
opportunity to present his case and to have it considered. 
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DEPARTMENT OF AGRICULTURE 
67-100-6 


By terms of “Cattle Improvement Policy ‘B’”, the Department of Agri- 
culture undertakes to pay a bonus to the purchasers of Pure Bred Bulls bought 
at a Contributor sale. There are certain qualifications required of the purchaser 
such as residence in the Province, and he must be a “bona fide” farmer. 


" There are also certain definitions laid down as to the meaning of 
Contributor” sale; the five breeds of bull eligible; their age; inspection before 
the sale, etc. The bonus is ten per cent of the purchase price up to $50.00. 


The requirement pertinent to this case is that applications from qualified 


purchasers, for the bonus must be received by the Department, within sixty days 
of the day of the sale. 


The complainant had purchased the bull at a “Contributor” sale for 
$800.00. He qualified for a $50.00 bull bonus in every respect but one. His 
application was not received within sixty days of the date of the sale. His 
application was refused. 


The complainant referred the matter to the Ombudsman, stating that 
although a representative of the Department had been at the sale with applica- 
tion forms for the bonus; there was insufficient notice of his presence given to 
those attending the sale. 


The complainant claimed that he had not known that such a representative 
of the Department of Agriculture was present, nor was he aware of the sixty day 
clause. He felt an announcement should have been made publicly at the sale. 


He eventually obtained an application form from the Secretary of the 
local Bull Association and forwarded it to the Department. 


Investigation revealed that there had been an announcement to the effect 
that application forms were available. The announcement was made before the 
sale began, but the complainant was not present at that time. 


It was further ascertained that there was some misunderstanding on the 
part of local officials, as to the sixty day limitation on applications for the bonus, 
and that either the complainant or his wife had, in fact, endeavoured to obtain an 
application form within the sixty day period. They had, however, encountered 
some delay at the local level. 


My investigation satisfied me that the Department was not at fault, and 
had taken all reasonable steps to make known the availability of application forms 
at the sale. 


I was also satisfied that the complainant was of the opinion that payment 
of the bonus was automatic, but did endeavour to comply with the requirements 
for application, as soon as he was aware of the actual policy. 


Additional information was made available to the Department during the 
investigation which indicated to the Department the possibility of a re- 
consideration of the previous decision made. 


I recommended to the Deputy-Minister that the Minister be requested 
to exercise his discretion in policy matters and that the complainant be given 
the benefits of any doubt. 
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67-100-6 (Continued) 


Shortly thereafter I was advised that the Minister had approved the: 
payment of the bonus, and I so advised the complainant. 


I found the officers of the Department of Agriculture most anxious to. 
ensure that any misunderstandings be clarified, and speedily rectified. 
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DEPARTMENT OF THE ATTORNEY GENERAL 
67-110-4 


The complainant, who has a long history of controversy with G t 
at both the Federal and Provincial level, was charged arider the CA aAThCeae 
with two offenses. 


He complained to me, requesting me to take certain steps in connection 
with the prosecution against him, which were completely beyond my jurisdiction 
in every respect. I did, however, ascertain that he was represented by counsel. 


_In the Fall of 1967 he was remanded to an Alberta Hospital for mental 
examination, and his wife made a further complaint to me about his detention 
in a Mental Hospital. I ascertained that he had been properly remanded by a 
Court of Law, and the matter was therefore beyond my jurisdiction. I so advised 
his wife and again referred her to her solicitor for advice. I received a further 
letter from the accused’s wife pointing out her inability to obtain further legal 
advice, due to the fact that she and her family were receiving Public Welfare. 
Under the circumstances I then advised her that I would at least endeavor to 
obtain for her the decision arrived at following her husband’s mental examination. 


I placed my request in writing before the Deputy Minister of the Depart- 
ment of Health, and I received a very full reply from him advising that the 
complainant had been brought to trial and was found unfit to stand trial on the 
evidence of two psychiatrists. 


I was further advised in the same letter that on December 4, 1967 the 
complainant was transferred to detention, by warrant of the Lieutenant Governor 
under Sections 524 and 526 of the Criminal Code of Canada. He was detained 
in an Alberta Mental Hospital. 


Having been detained by a Lieutenant Governor’s warrant under the 
Criminal Code, the complainant was not entitled to an appeal to a Review Panel. 
Had he been medically certified under the Provinical Mental Health Act he 
would be entitled by right to such a review. 


At the time I received this information there was consideration bein 
given to placing before the Legislative Assembly some amendments to the Ment 
Health Act, the intent of which was, so far as I am aware, to provide a form of 
review for cases such as this one. It is my understanding that the draft legislation 
was not brought forward for consideration at the last Session of the Legislative 
Assembly, due to the fact that the Federal Government had under consideration, 
legislation which would achieve the same effect, and which it was believed 
would be placed before Parliament very shortly. In fact, however, the Federal 
legislation was not placed before the House of Commons for a year, and I am 
given to understand that the pertinent sections are contained in a draft bill which 
was tabled in the House for first reading in December of 1968. 


When I finally communicated with the complainant’s wife in December 
of 1967, I had every reason to anticipate that the amendments to the Provincial 
Mental Health Act would be brought before the Legislature in the forthcoming 
session. I advised the complainant’s wife that if any legislation was brought 
before the Legislature, and if it was passed, authorizing an appeal for cases such 
as that of her husband, I would undertake to advise her at once. 


This case has been brought forward for review from time to time, and I 
was finally advised on December 20, 1968 by the Department of the Attorney 
General, that an Order of the Lieutenant-Governor dated December 19, 1968, 
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67-110-4 (Continued) 


required that the complainant be directed to the Minister of Health for certifica- 
tion under the Mental Health Act, and a Review Panel was to be set up. This 
procedure means that the complainant will be dealt with hereafter as a medical 
case, certified medically, and will be entitled to the full rights of review as laid 
down under the Provincial Mental Health Act. 


The object of my early inquiries having been achieved, namely an avenue 
of review having been made available to the complainant in this case, the 
complaint is therefore rectified and the file closed. 


I have commented elsewhere in this Report on this particular type of case. 
The situation remains that there is no statutory provision for an appeal, that is 
automatic or obligatory for patients committed to Provincial Mental Hospitals 
under a Lieutenant-Governor’s warrant issued under the authority of the Criminal 
Code. The Department of the Attorney General has voluntarily established a 
review committee which can, and does, make recommendations to the Lieutenant- 
Governor. Such a committee was established as a matter of policy, and obviously 
in view of the lack of any statutory authority for an appeal otherwise. 


I received the impression, however, that this type of review committee 
is only called to hear cases where there is some indication that the person who 
is being detained has recovered sufficiently to be permitted to be at large. 


DEPARTMENT OF THE ATTORNEY GENERAL 
67-110-14 


The complainant was charged on several counts of perju during October 
1965. Preliminary hearing commenced on May 2nd, 1966, but a May 3th, 1966, 
the preliminary hearing was adjourned at the request of Crown Counsel until 
August 15th, 1966. The adjournment was requested to permit the Crown to make 
arrangements to take Commission Evidence from one witness in London, England. 


Application was made to the Honourable, The Chief Justice of The 
Supreme Court of Alberta, in Calgary, for authority to take Commission Evidence 


in London, England. This application was made on June 21st, 1966, and it was 
granted. 


The complainant advised that neither he nor his Counsel had been advised 
of the date of the application, and that by the time the Order was served on his 


ene it was too late to appeal, or to make representation on the question 
of costs. 


The complainant further stated that he therefore instructed his Counsel 
to appear on his behalf before the Commission in London on June 28th, 1966, 
Counsel did so, only to have the matter adjourned until July 12th, 1966. The 
evidence of the witness in London was taken on that date. 


Subsequently the preliminary hearing resumed in Edmonton on August 
15th, 1966. It concluded on August 17th, and the accused, as he was at that time, 
was committed for trial to The Supreme Court of Alberta. 


The complainant appeared for arraignment in September and November, 
1966, and states that he appeared again in January and February, 1967. He stated 
further in his complaint that he was never formally arraigned. 


On April 7th, 1967, the Crown entered a Stay of Proceedings on all counts. 


On June 26th, 1967, the complainant instructed his Solicitor to apply to 
the Department of the Attorney-General for reimbursement of the expenses of 
his Solicitor, incurred in representing his client at the taking of Commission 
Evidence in London, England. This application, according to the complainant, 
was for transportation and subsistence only, and did not include legal fees. The 
total of such expenses was $702.55. 


The Attorney-General, acting on the advice of his Departmental officers, 
declined to pay the above mentioned expenses. 


The complainant made mention in his complaint, of previous evidence, 
given by the London witness in Toronto in 1965, which he alleges made the 
taking of Commission Evidence in London unnecessary. 


It is not within my jurisdiction or competence to comment on the opinions 
or decisions of learned Counsel for the Crown.* 


However, the proceedings against the complainant having been stayed, 
the advice given to the Attorney-General upon which the claim was refused, 
was in my opinion a matter of administrative decision and within my 
jurisdiction.** 

It was necessary for me to seek out several legal precedents, some of 
which were already known to me. In this endeavour, and as a Solicitor for the 


* Section it 


I The Ombudsman Act 
**Section 11(1 


The Ombudsman Act 
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67-110-14 (Continued) 


Office of the Ombudsman had not yet been appointed, I was very ably assisted) 
by Solicitors of the Department of the Attorney-General. 

My resulting recommendation was for an “ex-gratia” payment of $702.55. 
to the complainant. 

My recommendation was accepted and by Order-in-Council the sum was. 
approved. I received a cheque in this amount of $702.55 on November 5th, 1968. 
ae cheque was forwarded to the Solicitor for the complainant, on behalf of his. 
client. 
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DEPARTMENT OF THE ATTORNEY-GENERAL 
'67-110-18 


This complaint although it was originall 
y made against the Department 
of the Attorney-General was eventually revealed, by investigation, to Be more 


related to the procedures established by the Depart t of Agricult 
the impoundment of livestock. a Prat isnt ot Seaspean oa 


The complainant impounded a number of livestock owned by a Ranch 
Company, after sustaining damage to his crops from the stock, estimated in the 
value of approximately $300.00. 


The poundkeeper subsequently released the livestock to the Ranch 
Company upon receiving a bond dated September 10th, 1964, involving an 
indemnity in the sum of $512.00. This sum included the damage claim of the 
complainant and the costs of the poundkeeper. 


The bond was not honoured and therefore the complainant brought the 
matter to the attention of the Government. He was not reimbursed and he then 
complained to the Ombudsman. Investigation established that the poundkeeper 
was officially appointed pursuant to Section 8 of The Improvement Districts 
Stray Animals Act. In view of the Legislative provisions of that Act I came to 
the opinion that, as poundkeeper, he was acting as an agent of the Province. 


In addition to those things which he was required to do by Legislation, the 
poundkeeper sought the guidance of the Department of Agriculture. Apparently 
before releasing the livestock he contacted one of the Livestock Inspectors of 
the Department of Agriculture, to ascertain whether or not the bond offered by 
the Ranch Company was satisfactory. He did not receive any advice or instruc- 
tions to refuse the bond and he subsequently accepted it and released the 
livestock on September 10th, 1964. 


Apparently in his position he had received no formal instructions or 
training whatsovere prior to September 10th, 1964, as to the legal requirements 
for any bond. 


He stated that his predecessor in the job had shown him how to fill out 
the books and the necessary forms, dealing with his official position as the 
poundkeeper. However, he stated no one at all had advised him about bonds. 
His explanation for accepting the bond in question as a legal bond was that as 
it was completed before a Justice of the Peace, he thought it was all right. 


Unfortunately there were defects in this particular bond. Legal action was 
commenced by the Government against the Ranch Company in question, and 
against the two persons whose signature appeared on_ the bond. The legal 

roceedings were not carried through to completion against the individual De- 
fendants because of the defects in the bond. The Improvement Districts Stray 
Animals Act, authorizes a poundkeeper to release an impounded animal to one, 
whom he believes to be the owner, upon receipt of a bond executed by two good 
and sufficient sureties. The discretion as to whether the bond was sufficiently 
satisfactory to protect the individual who commenced the impoundment Baa 
ings as well as the poundkeeper’s costs was left to the discretion of the 


poundkeeper. 
iti fects in 
The Government authorities conceded that there were in fact de 
the bond and the legal proceedings were pursued in the name of the poundkeeper 
solely against the Ranch Company. 
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67-110-18 (Continued) 


The subsequent Judgment against the Ranch Company proved to be quite 
worthless as it could not be executed. 


I noted that subsequently instructions were sent by the Department of 
Agriculture to all poundkeepers, recommending that they refuse to accept 
uncertified cheques or bonds for pound fees or damage claims. They were advised 
that they were only required to accept legal tender in payment of such charges, 
before being required to release impounded livestock. 


The complaint which I had received was of course only for the individual 
who impounded the cattle originally. I recommended, however, to the Depart- 
ment of Agriculture that both the complainant and the poundkeeper should be 
reimbursed for their combined losses in the sum of $512.00. 


I was advised in due course that both the complainant and the pound- 
keeper would be reimbursed according to their respective interests. 


This complaint will be shown as “Rectified”, as soon as I receive word that 
the $512.00 has been paid. 


DEPARTMENT OF THE ATTORNEY GENERAL 
67-110-19 


The complainant in this case had been employed as a guard in a Provincial 
Gaol. He was released from his employment and complained to the Ombudsman 
that his release was unjust and possibly the result of personality differences. 


Investigation revealed that the complainant had taken up his complaint 
with the Civil Service Association, but as that Association Sey ieae that he was 
a temporary employee not yet permanently employed, he was subject to suspen- 
sion or discharge without the right of appeal to the Joint Council. This procedure 
is in accordance with established policy. 


Conversations and correspondence with those officers of the Attorney 
General's Department, having the responsibility for the administration and 
personnel of Provincial Gaols’ staff, indicated that, while the complainant had in 
no way committed any offences worthy of disciplinary procedure, his tempera- 
ment and abilities were such that it was not considered that he would likely make 
a successful guard. 


I did, however, find out at the same time that efforts were being made to 
obtain other employment for this man in the Provincial Gaols Service, and that he 
had been interviewed in this regard. 


The complainant had had a trade before becoming employed as a Prison 
Guard and the authorities were able to employ him in one of the Provincial Gaols 
in his former trade. I communicated with the complainant after I found that he 
was actually employed in his new position, advising him that I trusted the 
arrangement was to his satisfaction. I heard nothing further from him and I 
have therefore concluded this file as rectified. 


I should point out in this instance that I was much impressed by the 
effort which was made by those officers of the Attorney General's Department 
directly responsible for the supervision of Correctional Institutes, to assist this 
man in finding employment for which he was qualified, in the Government 
Service. 
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DEPARTMENT OF PUBLIC HEALTH 


67-130-5 


The complainant is a Psychiatric Nurse who was an employee of the 
Department of Public Health from August, 1964 until she was suspended in May 
of 1967 with a recommendation for dismissal. There were in fact two suspensions 
on the same date, the other of which was referred to in my Annual Report for 
the year 1967, and outlined in the summaries under the Department of Health, 
67-130-4. 


The two nurses received identical letters of suspension. They both 
entered an appeal. There was a hearing before an Appeal Board in each case. 
The first nurse was reinstated as reported last year. The complainant, on the 
other hand, was discharged from the Government Service by Order-in-Council 
following her appeal from the suspension. She then complained to me in October 
of 1967. 


Investigation revealed that there were many similarities in the general 
complaints against the two nurses, both of whom were employed in the same 
hospital. The complaints against them dealt, for the most part, with their 
treatment of patients, their failure to comply with directions received, and other 
matters. 


The letters of suspension which they received were identical and the 
complaints were outlined in rather general terms. Neither of the nurses apparently 
received anything more specific as to the complaints against them until the 
appeal hearings were held. Both nurses retained the same solicitor to represent 
them. They were offered the alternative of resignation. 7 


At first they agreed to resign to avoid the stigma of dismissal, but later 
repudiated this agreement. During this period the appeal hearings were 
suspended, but were resumed on behalf of the first nurse when she declined to 
resign. At that hearing she was represented by Counsel, who had an opportunity 
to see the actual witnesses against his client and to cross examine them on their 
testimony. As has been mentioned previously, this nurse was subsequently 
reinstated. 


The decision which was reached concerning the proceedings to be 
followed in the appeal hearing of the second nurse, the complainant in this case, 
did not include the right to face her accusers in person, nor was there an 
opportunity to cross examine them on their evidence. The evidence brought 
against her consisted, in the main, of written reports. In fact, one witness, whose 
written report was critical of the complainant, was absent on leave and had not 
ae eats ea interviewed by the Appeal Board, or any person acting for the 

oard., 


I found that I was not called upon to deal with the merits of the actual 
complaints against the complainant. I reached my conclusions on the procedures 


which had been followed. 


Considering the similarity of the charges against the two nurses; the 
identical letters of suspension which they had received; the fact that they were 
both suspended on the same date and from the same hospital; and the fact that 
they had both retained the same Counsel, who had entered _an appeal on behalf 
of each of them, gave me reason to anticipate that there would be some similarity 
in the appeal procedures in each case. 
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ae esaeack I found he in the first case the nurse had had full 
opportunity to face her accusers, and to cross examine them, th h 
under oath. The final results had been in her eras tat Awe 


_ In the case of the second nurse, she was not given the opportunity of 
facing her accusers nor cross examining them under oath. The evidence against 
her was given in a written summary of the complaints against her, and to which 
she could only make denials. It was also indicated to me, that the appeal 
procedure of the second case was the one which is usually followed, and that 
the procedure in the first mentioned case, including the right of Counsel to 
cross examine, was an unusual procedure. 


The hearing of the first case had resulted in reinstatement, while the 
appeal hearing in the second case had resulted in the discharge from the 
Government service of the complainant. I came to the conclusion that a reason- 
able man might have reason to suspect, that the opportunity of a full and 
complete defense afforded to the first nurse, could have been responsible for 
the verdict in her favour, while the lack of such full defense, could have resulted 
in the unfavourable verdict in the case of the complainant. 


I communicated with the Provincial Treasurer who has the responsibility 
for the Public Service Commission. I presented my views, and I recommended 
that the complainant be granted a full and completely new hearing before a new 
and independent Committee, in which case the witnesses, who had reported 
against her, should be available to give evidence, and to be subject to cross 
examination. I asked that the record of the proceedings in the case of the first 
nurse, as well as my own report, should be available to the Committee. I further 
recommended that if such a hearing was granted, the complainant be entitled to 
be represented by Counsel. 


Alternatively I recommended that the complainant be reinstated and 
employed in some hospital, other than the one in which she had been formerly 
employed, and that her full salary be reinstated from the date of her suspension. 


I suggested that consideration should be given to a study of the complete 
appeal procedure, which deals with the appeals of members of the Public Service 
of the Province, who are suspended or discharged, or otherwise accused of 
offenses involving disciplinary procedures. I suggested that such a study be 
done, with a view to the establishment of standard procedures. Such standardiza- 
tion, I believe, would avoid the wide variance which had occurred in the two 
appeal procedures referred to in this report, and should be more satisfactory, 
when it is considered that the entire careers of Public Servants may well be 
involved. Copies of my report and recommendation were forwarded to the 
Honourable, the Minister of Health. 


In May of 1968 I was advised by the Provincial Treasurer that my recom- 
mendation had been considered by the Executive Council of the Government, 
and it had been decided to accept my alternative proposal of reinstatement in 
some other hospital, provided that the complainant was prepared to accept the 
position offered to her by the Department of Public Health, and that payments 
made to the complainant by the Department of Public Welfare since the date of 
her suspension be refunded. Her salary was of course to be reinstated from the 
date of her suspension. 


I conveyed the views of the Executive Council to the complainant and to 


her solicitor, and the conditions of re-employment were accepted without 
question. 
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I was subsequently advised by the office of the Public Service Commis- 
sioner that the complainant had recommenced employment at an Alberta 
Hospital on July 1, 1968. 


The complaint was therefore rectified without financial loss to the 
complainant. 
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DEPARTMENT OF HIGHWAYS 


67-140-8 


_ This complaint was against the Department of Highways for having 
Beened to pay compensation from what is known as the Motor Vehicle Accident 
aims Fund. 


The complainant stated that his automobile had been parked in front of 
We meme where it and another car were both struck by a passing car and 
amaged. 


Police investigation revealed the offending car to have been unlawfully 
removed from a parking lot, and to have been driven by an unlicensed fifteen 
year old boy. At the time of the accident, the boy was already being sought by 
the Police for a breach of the terms of a previous probation. The boy was brought 
before a Juvenile Court again where, due to the new offenses, he was again found 
in the state of delinquency, and given one more probation. 


The complainant’s insurance policy had a $100 exemption clause, so that 
he could not claim for the first $100 of damage to his car from the Insurance 
Company. 


The damage, however, was greater than $100, and he applied to the 
Provincial Department of Highways for compensation. 


In accordance with the usual procedure, the Department wrote a letter 
to the offending driver, apparently unaware that he was a juvenile of fifteen years. 
The letter asked whether or not he accepted responsibility for the accident. Had 
he replied and accepted responsibility, it is my information that a payment would 
have been made from the Motor Vehicle Accident Claims Fund to the com- 
plainant. The Department would then have made a claim upon the offending 
driver, and at that time, would have found out that they were dealing with a 
fifteen year old juvenile, who could not be held financially responsible. In this 
particular case, there was no hope of any collection from his parents either. 


In any event, the Department then wrote a customary letter to the 
complainant, advising him that he would have to obtain a Court Judgment 
against the offending driver before a claim could be paid from the Motor 
Vehicle Accident Claims Fund. The maximum amount which the complainant 
could have claimed from the Fund would have been $50. Very obviously, it 
would have been ridiculous for him to have endeavored to go to Court to obtain 
such a Judgment, considering the legal costs involved. 


His situation was made even more awkward by the fact that he was not in 
a position financially to have his car repaired. He needed it to go to his work, 
and the car had remained in his yard for some months, due to his inability to 
have it repaired. I was able to place the situation, in which the complainant 
found himself, before the Deputy Minister of Highways, and after some further 
discussion with the Solicitor for that Department, he advised me that the Deputy 
Minister would recommend to the Minister that the complainant be reimbursed 


in the sum of $50. 


I was, in due course, advised that the money had been paid to the com- 
plainant, who expressed his appreciation in a letter to me. The complaint was, 
therefore, shown as rectified and the file closed. 
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DEPARTMENT OF LABOUR 


67-160-3 


The husband of the complainant operated a moderate trucking and trans- 
port company. He was very severely injured in an automobile accident, and his 
injuries were such as to require hospital and medical attention over a long 
period of time. A lengthy period of convalescence was to follow during which 
time he would not be able to run his business. 


The complainant took over the management of the business herself, but 
ran into severe difficulties, to a point where the wages of employees remained 
unpaid, until eventually several of the employees took civil action to recover 
their earnings. 


At the same time the complainant found it necessary to apply for Social 
Assistance for herself, her husband and a small baby. Social Assistance was 
provided for this family. | 


The officers of the Board of Industrial Relations, a Board which comes 
within the purview of the Depariment of Labour, took prosecution action against 
the complainant to recover the wages of employees of the company. Such a 
procedure is provided for by law whereby the Board of Industrial Relations 
takes such action to assist employees in recovering their wages from employers. 
Some of these prosecutions were entered and completed, before the complainant 
was placed on the Social Assistance rolls, and other prosecutions commenced 
afterwards. 


At the time the complainant made her complaint, through a firm of 
solicitors who were endeavouring to assist her with the affairs of her husband's 
company, there were several outstanding fines and costs against her. The result 
was, that when the complainant brought her problems to the office of the 
Ombudsman, she was in the position of receiving Social Assistance from the 
Department of Welfare on one hand, while undergoing legal action directed 
against her to enforce payment of fines and costs. I took the matter up with the 
Department of Public Welfare, the Chairman of the Board of Indusirial Relations 
and the Deputy Minister of Labour. Preliminary investigation revealed that the 
Board of Industrial Relations had not been made aware of the fact that the 
complainant had sought and received Social Assistance, at the time the prosecu- 
tions were being proceeded with. As soon as I advised the Chairman of the 
situation, the forthcoming prosecutions were immediately suspended for a period 
of three months. With the assistance of a representative of the Department of 
the Attorney General, to advise the Board on legal procedure, a meeting was 
held with the representatives of the Government departments involved. The 
result was, that without my being required to make any recommendations to a 
Minister, all further prosecutions were dropped. An application was made for 
an Order-in-Council to strike out the balance of any unpaid fines and costs, and 
to refund to the complainant the amount of fines paid since the date on which 
Social Assistance had been received. 


The complaint was therefore Rectified, and my inquiries satisfied me, 
that had the Industrial Relations Board been aware of the fact that the com- 
plainant had had to seek Social Assistance, steps would have been taken to 
relieve the complainant of the problem of further prosecutions. The role of the 
Ombudsman in this inquiry was to bring the situation to the attention of those 


who were able to remedy it, and to keep the complainant advised as to the 
progress made. 
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DEPARTMENT OF LANDS AND FORESTS 
67-170-5 


The complainant in this case is a former coal miner. He complained that 
a house which he had owned, and which was built on Crown property, under 
lease to a private coal company, had been sold, following the termination of the 
lease, without his knowledge, and before he was given a reasonable opportunity 
to move it off the property. For a number of years he had endeavoured to obtain 
financial recompense from the Department of Lands and Forests without success. 
His solicitors, who were of the opinion that no further avenues of appeal were 
open to him, referred him to the Ombudsman. 


Investigation revealed the following information. In 1953 a Townsite 
Lease was issued by the Department of Lands and Forests to a colliery. The 
lease was for a term of 21 years from the first day of February, 1953. 


The complainant, an employee of the company as a miner, built a stucco 
house and garage on the lease, which is recorded in the Company's records, as 
Building #158, in the name of the complainant. 


In 1957 the Inspector for the Department of Municipal Affairs directed 
a letter to the Deputy Minister of Municipal Affairs, with which he forwarded a 
corrected list of assessments for homes on the leased Crown property, and in 
which he referred to the “ownership” of “private houses” and garages for 1957. 
The complainant’s name, house and garage were on that list. It seemed a reason- 
able assumption that he was regarded by the Department of Municipal Affairs 
as the owner of the house and garage. The Department of Municipal Affairs 
confirmed to me in writing that the list indicated that a house and garage were 
owned at that time by the complainant. 


The complainant was billed for school tax in 1957, and I came into 
possession of a Tax Notice from the Department of Municipal Affairs dated at 
Edmonton, November 25, 1957. The Tax Notice refers to the complainant as 
the “owner” of the improvement located on Lease 28 and further stated that he 
was “liable” for payment of taxes in 1957. He paid his taxes. Receipt for payment 
of the taxes is acknowledged by a letter by the Colliery, and it acknowledges the 
complainant as owner of the house. I came to the conclusion that as far as the 
Department of Municipal Affairs was concerned, the complainant was the “owner” 
of the house and garage and subject to taxation on these improvements. 


The complainant left the employ of the Colliery, and left the area. He 
rented his house, and stated to me that he left a notice on the door, on the wall, 
and on the ceiling, giving his forwarding address. There was a question later as 
to there being no way to get in touch with him to notify him of the cancellation 
of the Lease. There was some evidence from persons, who had said they had not 
seen the notice on the door, but on the other hand there was no evidence that 


it was not there. 


In October of 1961 the Colliery communicated with the Government of 
Alberta, stating that it wished to surrender its leases with the Crown. The 
particular lease, with which this complaint is concerned, was cancelled effective 
December 31, 1960. Thus the Lease was cancelled retroactively 9 months and 20 
days before the application to cancel it was submitted. I am advised that this 
procedure is not unusual, but I did find it confusing. 


The conditions of the cancellation of the Lease required, among other 
things, that a public notice be placed in an Edmonton and a local paper, notifying 
private owners of the action being taken, and the notice was to have received 
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the approval of the Director of Lands of the Department of Lands and Forests. 
If these provisions were met, the Colliery was, by the notice, relieved of all 
further obligations insofar as the Department was concerned. The notices were 
undoubtedly placed in the newspapers but the complainant, by this time no 
longer a resident of the district, alleged that he did not see the notice and there 
is, of course, no evidence to dispute his.claim. He subsequently visited the area 
and, according to his own story, was told by the Caretaker of the property that 
the houses on it were to be moved. At that time his house and garage were still 
there. 


The Colliery made a contract with a construction company for demolition 
and clean up of the Lease, which was to be “under the direction, control and 
supervision of the local District Forester.” The Colliery contracted to place in 
trust with the Crown a cheque in the amount of $16,000, said cheque to be 
released to the independent contractor upon completion of the demolition and 
clean up “to the local District Forester’s satisfaction” (a Provincial Government 
employee). I noted particularly that the demolition and clean up was to take 
place under the direction of a Provincial Government employee (the District 
Forester). Furthermore, I could find no authorization in the contract for anyone 
to sell any of the houses on the Lease. 


The complainant advised that when he learned during his visit that the 
houses were to be moved, he decided to move his house to a nearby town, and to 
sell it. He stated that he employed a house mover to move his house for him. 
He himself was to clear the brush from the house to the nearest road, to facilitate 
the moving of the house. An Investigator from my office spent some time 
endeavoring to locate the house mover and finally ascertained that he had died 
in 1963. It was thus not possible to confirm the complainant’s story that he had 
intended to move his house. 


The complainant stated that he further returned to the area two or three 
weeks after he had arranged to have the house moved, in order to commence the 
brushing previously referred to. He found that his house and garage were gone. 
He stated that he had, on his previous visit, placed a notice on the front door, 
advising that the house was to be moved. Correspondence from the Department 
of Lands and Forests indicates some knowledge of the presence of that notice on 
the door. The complainant subsequently learned that his house and garage had 
been sold, and moved to another community not far away. The house had 
changed hands one or more times since it was first sold, by the time the 
complaint was received at my office. It is now used as a residence by the 
present owner. 


The complainant's claim for compensation for the loss of his home, which 
was made to the Department of Lands and Forests and for which he had employed 
solicitors, was not accepted. The position of the Department of Lands and 
Forests was that the complainant had no right or claim to the house he had built, 
and therefore no claim against the Crown. The Department’s view appeared to 
be based on the following statement which it had made in writing to the 
complainant’s solicitors: 


“Your client must be presumed to have been fully 
aware of the following facts if and when he undertook 
to build the house he now claims: 
(a) the land on which it was situated was not 
owned by him; 
(b) he had no permission or authority of any 
kind to build it on the lease; and 
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(c) he had no right, express or implied to 
remove it at any time.” 


There is no question as to (a). As to (b) it appeared that the Department 
of Municipal Affairs was taxing the complainant as the owner of a house and 
garage, while the Department of Lands and Forests took the view that he had 
no permission or authority of any kind to build on the property. As to (c) the 
complainant is being told by the Department that he had no right, express or 
implied, to remove the house at any time, and on the other hand, the same 
Department has advised the Colliery that the termination of the Lease was 
conditional on notices being placed in the Press to owners of property, so that 
they might have an opportunity to remove their houses. In fact, the complainant 
was subsequently advised by a letter from the Government, that the matter was 
widely publicized, and “that you had ample opportunity to make arrangements 
with respect to your house.” This latter statement hardly corresponds to the 
opinion expressed by the Department of Lands and Forests that he had no right, 
express or implied, to remove the house at any time. 


There were some other conflicting statements made in writing to the 
complainant or his solicitors. For instance, he received one letter which said 
“the building was sold by the contractor pursuant to the terms of his contract... ”. 
There is nothing in the contractor’s contract that in any way authorizes the sale 
of the homes on the property. The contract refers to “demolition and clean up.” 


I came to the conclusion that the complainant was faced with a situation 
in which Government responsibility was being declined, at least partly, because 
the complainant had failed to remove a house from Crown land, which the 
Department of Lands and Forests had said he had no right to remove at any time. 


It was my opinion that in a matter such as this, Government must speak 
with one voice only, and that the complainant was entitled to the doubt 
engendered by any seeming conflict of opinion between Government departments. 


I therefore communicated with the appropriate Minister, expressing my 
view that the decision was unreasonable,* and that it was based wholly or partly 
on a mistake of fact.** 


I further recommended that compensation be granted to the complainant 
and that an effort be made to appraise the value of the property at the time it 
was sold. 


Shortly afterwards, following discussion with officers of the Department, 
it was realized that to attempt today to appraise the value of the property at the 
time the house was moved would be extremely difficult. I agreed that it would 
be closer to accuracy to accept the appraisal by the Department of Municipal 
Affairs for taxation purposes, at the time that the complainant was paying taxes 
on the property. It was also understood, that when the Lease was cancelled, and 
there was a requirement to remove the house from the property, at considerable 
2ost, its value, as it stood on the property, would have deteriorated sharply. 


Shortly thereafter I was advised by the Minister that the Department of 
Lands and Forests, without any admission of liability, was prepared to recom- 
mend to the Lieutenant-Governor in Council that the complainant be indemnified 
by a specified sum of money. Having regard to all the information available 
to me, I considered the offer to be fair and just. 


* Section SARA sasha Ombudsman Act 
*® Section 20(1)(c)M—The Ombudsman Act 
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At some time during the inquiry the complainant had retained a new 
solicitor. I placed the Minister’s offer before the complainant's solicitor. He was 
not prepared to accept it on behalf of his client. The complainant therefore 
made me a counter proposal at a considerably higher figure. I was not prepared 
to support this latter figure, and so advised the Minister and the complainant's 
solicitor. Subsequently the solicitor, on behalf of the complainant, entered civil 
suit against the Government, thus automatically removing the case from my 
jurisdiction.*** 

I accordingly advised the complainant’s solicitor that I was closing my 
file, and I advised the Minister of the Department concerned, at the same time 
notifying him that I was showing the complaint as Rectified. 


***Section 12(1)(a)—The Ombudsman Act 
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DEPARTMENT OF LANDS AND FORESTS 
67-170-6 


Investigation revealed that when the lots in an individual area are first 
approved to be leased to the public, a public announcement is made and a draw 
is held which can be attended by those interested. The lots are thus disposed of 
equitably to the public in the order in which their names are drawn. This is 
the procedure which is normally adopted when a new area or subdivision is 
opened up for cottages. Any lots which remain vacant after the initial draw are 
then available to the first applicant whose application is received at the Edmonton 
office of the Department of Lands and Forests. 


Subsequent to the granting of initial leases, some of the leases may be 
cancelled by the Lessee, who has changed his mind, or it may be cancelled by 
the Department if the Lessee has not lived up to the financial or other terms of 
his lease. These individual leases then are available to interested persons, and 
the policy which has been adopted has been to lease the property to the person 
submitting the highest cash tender. 


It was this latter situation which the complainant was concerned about. 
His view was that a draw should be held every time one of these lots is available. 


However, I satisfied myself that such lots are becoming available all over 
the province at completely irregular intervals. To endeavour to hold a new draw 
every time one of these lots was available would have called for the setting up 
of a complete procedure for operating the draw, and for the attendance of 
officials of the Department at each of the draws. It was obvious that the 
Depariment officials would therefore be obliged to run all over the province 
with considerable frequency, and would be obliged to organize and operate draws 
very frequently. It was most obvious that the whole procedure would have been 
completely uneconomical and of considerable burden to the taxpayer. 


The Legislature has seen fit under the Public Lands Act to give the 
Minister of Lands and Forests a broad discretion to decide the manner in which 
such lots shall be disposed of, and to settle disputes which may arise between 
persons applying for such lots as he considers best. He is specifically authorized 
to require the submission of tenders if he sees fit. 


Considering the Minister’s powers of discretion and the fact that the 
original draw for such property provides initially an equal opportunity for anyone 
to make an application for such a lease, I came to the conclusion, that the policy 
adopted to dispose of individual lots as they subsequently became available, was 
as economical and reasonable as could be expected. The complaint was therefore 
“Not Justified.” 


ov 


DEPARTMENT OF LANDS AND FORESTS 


67-170-10 


The complaint in this matter was received from the solicitor for the 
complainant, a Construction and Engineering firm. The complainant’s firm had 
successfully tendered for the construction of a bridge for the Department of 
Lands and Forests. ; 


Differences arose between the Department and the Construction Company 
when the contract was completed. These were of a sufficiently severe nature to 
be heard eventually by a Board of Arbitration set up under the Alberta Arbitra- 
tions Act. The merits of the case are, of course, no concern of the Ombudsman. 
Suffice it to say that the Umpire awarded the Company a sum in the neighbor- 
hood of $45,000. 


Several weeks later, when the complaint was made to the Ombudsman's 
office, it was pointed out to me by the solicitor for the complainant that there 
were a number of outstanding claims against this award, which might or might 
not have merit. He had some reason to believe that the Department of Lands 
and Forests was withholding distribution of the award until it had satisfied itself 
as to its own position in connection with these various claims. The solicitor gave 
me his opinion that the Department had no power to judge on the conflicting 
claims by various claimants. It was his opinion that such decisions were clearly 
a matter for a Court to determine. 


He therefore recommended to me that I urge the Department to pay the 
entire sum awarded into Court under the Rules of the Supreme Court of Alberta 
“Interpleader Rules”. Such action, it was stated to me, would immediately 
discharge the Department of responsibility to all claimants, and the Court would 
then decide the merits of the various claims and apportion the money accordingly. 
The matter was further complicated by the fact that the complainant's firm had 
gone into liquidation. 


I communicated with the Department of Lands and Forests, outlining the 
complaint as it had been presented to me by the complainant’s solicitor. After 
some discussion of the Department’s position, it was agreed that the Department 
would deposit into the Court the required sum, in order that the claimants might 
make their claims directly to the Court and the Court would be responsible for 
distribution. There was a further minor misunderstanding concerning a small 
amount of money against which the Department felt it had a claim. This situation 
was brought to my attention by the complainant’s solicitor and I again communi- 
cated with the Department of Lands and Forests. 


I was, in due course, advised that the Department of Lands and Forests 
had deposited the full amount into Court to the credit of the proceedings. The 
complainant's solicitor was also advised by the Department of the deposit of 
the monies. In due course a letter of appreciation was received from the 
complainant's solicitor. The file was therefore closed and the complaint shown 
as “Rectified”. 
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PUBLIC TRUSTEE 
67-330-6 


The complainant questioned the manner in which the Public Trustee had 
administered certain funds, which had been received by the Public Trustee on 
behalf of the complainant, at a time when the complainant was below the age of 
twenty-one. The Public Trustee had administered the funds for a period of 
approximately two years until the complainant became twenty-one years of age. 
The only item which the complainant questioned was an administration fee. 


I had satisfied myself that the administration fees charged in this case were 
quite reasonable, and were provided for under a tariff of fees laid down by 
statute. 


The complainant had a further discussion with a member of the Ombuds- 
man’s staff, and decided he was not anxious to press the investigation, and that 
he was prepared to settle the estate as it stood, and with the fees for administration 
as assessed. 


The complainant gave a written letter withdrawing his complaint and the 
file was therefore closed and shown as “Complaint Withdrawn”. 
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COMPLAINTS AGAINST PRIVATE BUSINESS 


67-420-10 


The complainant had obtained a loan from a Bank under the Farnr 
Improvement Loans Act, a Federal Statute. He was admittedly in arrears with: 
his payments, and had been advised by the Bank, by double registered mail, that 
he must either make payment by a certain date in May, 1967, or voluntarily 
surrender the security, which had been put up for the loan. The security in this 
case consisted, in part at least, of a Cockshutt tractor. The complainant did not 
make a payment by the deadline, and he complained to me that on the 8th of 
July, 1967 representatives of the Bank came to his farm when he was absent, and. 
indeed when there was no one on the property whatsoever, and removed his 
tractor. The complainant felt that the procedure was illegal, because he had gone: 
to the Sheriff and had been advised the Sheriff knew nothing of the seizure. 


He further complained that at the time the seizure was made his house: 
had been entered, and a note left for him on the television set, advising him of 
the seizure. I have seen the note and it is a handwritten note on a piece of 
plain paper, dated July 8, 1967. It is addressed to the complainant and it says 
“With reference to our demand for payment of your loans, we found it necessary 
to repossess your Cockshutt Tractor, Serial #.............. Letter will follow.” The 
note was signed simply with the name of the Bank and the town in which the 
particular branch was located. There was no signature of any individual person. 
The complainant was subsequently advised, in writing, by the Relief Manager 
of the Bank with which he dealt, that the Bank had indeed effected the seizure 
of the tractor, and would be selling it in a short time, unless the loans in full, and 
the cost of seizure were paid by the 25th of July. There was, therefore, no: 
question that the seizure had in fact been carried out by the Bank. 


What the complainant neglected to inform me was, that the tractor was. 
subsequently removed, stealthily, from the lot on which the Bank had stored it, 
and disappeared completely, until it was recovered by the R.C.M.P. on a farm 
in the same general area in which the complainant lived. 


I commenced my investigation in the direction of ascertaining whether or 
not the seizure had been carried out under the authority of any Statute of the 
Province of Alberta. Had such been the case I would have been very interested 
indeed. One of the unsought and more dolorous duties, which I was sometimes 
required to carry out during my early career in this province was to execute 
“Warrants of Distress”. Such operations were not calculated to bring about a 
high degree of harmony between the Police and the public, and therefore were 
usually delegated to some Constable sufficiently junior as to have no one else to 
whom he could pass his unwelcome chore. 


We were, however, well grounded in the proper procedures for effecting 
such seizures. We were, of course, always able to produce proper legal docu- 
ments authorizing the seizure. We were particularly well instructed as to the 
allegations of theft, or other behaviour, which could be made against us, if we 
entered unoccupied property without having neighbors or other completely 
independent witnesses with us, so that we could not be accused of removing 
anything more than our Warrant authorized. We also understood the necessity 
of a receipt for the seized goods, describing the condition they were in when 
removed. We were particularly well instructed that to enter upon closed 
premises, and in particular a dwelling house, without proper legal documents, 
which we could produce if called upon to do so, might well be grounds for 
criminal charges against us. My interest in ascertaining whether or not there was 
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a Provincial Statute, which authorized the carrying out of the seizure in the 
‘manner in which this one was carried out is therefore understandable. 


My inquiries at the Bank, which extended to me its fullest cooperation in 
this inquiry, made it quite clear that the seizure had been carried out legally 
under the provisions of Section 88 of the Bank Act. The Bank Act is a Federal 
Statute and overrides provincial legislation. By virtue of this legislation the 
employees of the Bank may, without the intervention of a Sheriff or Sheriff's 
Bailiff, execute seizures to recover security, despite any requirements of the 


Provincial Seizures Act. The procedures as laid down by the Provincial Statute 
are considerably more strict. 


Whatever may have been my personal views as to the entering of a man’s 
home in his absence without documentary legal authority in one’s possession, the 
fact remains that the procedure is apparently authorized by virtue of a Federal 
Statule, namely the Bank Act, and the complaint was therefore outside my 
jurisdiction. However, during my inquiry I was advised by the Bank, that it 
understood, that the Department of the Attorney General had instructed the 
Provincial Sheriffs and Bailiffs not to act for banks under the Bank Act. My 
inquiries at the Department of the Attorney General revealed that as a matter 
of policy Sheriffs and Bailiffs of the province are not permitted to work 
independently for the Banks. 


The layman’s view of such a situation may perhaps be exemplified by the 
view of the complainant, when advised that I had no jurisdiction over Federal 
matters. He wrote me asking me to discontinue the investigation and return his 
documents to him. He stated that “It appears time for us farmers to take the law 
in our own hands, . . .”. I have had no further report as to his success. 
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NO SPECIFIC COMPLAINT 
67-450-18 


The complainant in this case advised that almost ten years before, while 
serving a sentence in a Provincial Gaol in another province, he became involved 
in a drinking incident with at least two other inmates. The spirits consumed were 
methyl alcohol. Two of the inmates died and the complainant stated that he 
completely lost the sight of one eye and was left with only partial vision in the 
other eye. He was treated in hospital in the other province and released, after 
which he received welfare grants in that province until he returned to the 
province of Alberta, where he was residing at the time of the complaint. He was 
in receipt of Social Allowances at the time he made his complaint. 


His complaint to me was an omnibus complaint and not all the items were 
matters within my jurisdiction. 


The complainant felt that if he had received medical attention earlier, all 
or part of his sight might have been saved, and he felt he had a strong case for 
compensation. Whatever claim he may have had lay in another province and 
was completely outside my jurisdiction. I ascertained that he had had legal advice 
and in fact had consulted members of the Federal House of Commons in 
connection with his plight. 


His next complaint dealt with the fact that he was receiving his welfare 
in this province in the form of vouchers rather than by cash. His rent and food 
allowances were received by voucher and he received a small amount of cash 
about the middle of each month. He felt that he could shop more cheaply and 
generally more satisfactorily if he received all his allowances in cash. There are 
those who quite understandably, feel very keenly the affront to human dignity, 
when they are required to present vouchers in various stores for groceries and 
supplies, or to face landlords who complain about the time consuming red tape 
involved in the voucher system. I find that the Department of Public Welfare 
is fully cognizant of the demeaning effects of such a system. However, there are 
those persons in receipt of Social Allowances, who have shown, that if given cash 
in lieu of vouchers, they will convert it to uses for which it was not intended, 
even to the depriving of their own children of the necessities of life. In this 
particular case I satisfied myself that for several good and sufficient reasons the 
Department could not be more lenient than it had. 


The complainant also raised the question of a disability pension and I 
looked into the possibilities of such a pension. I inquired of the Department of 
Public Health, as well as the Department of Public Welfare. I ascertained that 
as of January 1, 1968 the Provincial Welfare Department discontinued the 
categorical disability pension program, and help to any disabled person is in the 
form of Social Assistance, which is offered in the same manner to any eligible 
applicant. 


There were conflicting views as to this man’s ability to undertake some 
form of employment. He regarded himself as unemployable due to his disability 
and to his record. The officers of the Department of Public Welfare feel that 
there are positions in which he could be employed. The fact remains that at the 
time he communicated with me, he was unemployed and had been unemployed 
for a considerable period of time. | 


His major complaint, of course, I could not deal with as it lay outside m 
jurisdiction and in the jurisdiction of another province. Having satisfied myself 
that he was receiving Social Allowances in this province and in no way was. 
being discriminated against in respect to Social Allowances, I wrote to him: 
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explaining the amalgamation of the disability pension with Social Allowances, 
and I also wrote to him explaining why I did not feel that I could recommend to 
the Department that the voucher system be abolished in his case. My second 
letter was returned, address unknown, in April of 1968 and since that time I have 
heard nothing further from the complainant. I have, however, satisfied myself 


that he had no justifiable complaint against any department of the Government 
of the Province of Alberta. 


ALBERTA GOVERNMENT TELEPHONES 


68-260-1 


The complainant, who was a subscriber to the Alberta Government 
Telephones, became bankrupt. His telephone service was immediately with- 
drawn by the Alberta Government Telephones. In due course, the customer was 
given the opportunity to reacquire the telephone services upon payment of a 
cash deposit of $25.00, together with a reinstallation charge of $5.00. It was also 
required that his wife become responsible for payment of the account. 


The complainant alleged that he was not indebted in any way to the 
telephone company, nor had he been delinquent in paying his telephone bills, 
and he objected strenuously to the termination of his service, and to the charges 
for reinstallation, as well as a cash deposit. 


My enquiries indicated that the policy of the Alberta Government Tele- 
phones is, that upon receiving information that a certain person had become 
bankrupt, the telephone service is discontinued. If service is required in the 
same premises, it must be in the name of a responsible adult, other than the 
person in bankruptcy. The requirement for a deposit from the party applying 
for the new service, is based entirely upon the credit rating, or the ability to pay 
of the individual concerned. 


Normally the company will not provide service to a person in bankruptcy 
unless there are extenuating circumstances. The $25.00 was required in this case 
from the subscriber’s wife because of her credit rating. 


I was advised by the telephone company, that it was their intention to 
review the payment performance of the complainant’s wife for the next three 
months, and should no problems be encountered with having the account kept 
up to date, consideration would be given to refunding the $25.00 deposit. 


I have been advised by the Alberta Government Telephones, that the 
company will allow at least 48 hours for some other person to be responsible 
for the account, or a reasonable deposit made, failing which the telephone 
services will be disconnected. In this case, in view of the circumstances under 
which the telephone was disconnected, the Alberta Government Telephones 
credited, subsequently to the complainant’s account, the $5.00 reinstallation 
charge that initially had been paid. 


I could not agree with the complainant’s contention that the $25.00 
deposit should be returned to him. I felt it only reasonable, considering that he 
was a bankrupt, that the company had a right to protect itself by requiring a 
modest deposit. The case was therefore rectified insofar as this office was 
concerned. 


However, the policy as outlined to me by the company, still prevails. 


During my investigation, I learned that upon a request from A.G.T. 
in writing in 1963, one of the Alberta Registrars in Bankruptcy notified A.G.T. 
with respect to each assignment filed in bankruptcy, and each receiving order 
made in that Bankruptcy Division. I am satisfied this policy was not followed 
throughout Alberta, but at least one Bankruptcy Division had followed the 
practice for a number of years. 


__It was my view that the Alberta Government Telephones should not be 
provided with any such preferential treatment, as would seem to exist from the 
above policy. Any creditor of a bankrupt is, of course, entitled to contact the 
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Registrar in Bankruptcy in question. However, I felt that A.G.T. should not be 
entitled to any automatic service from Government Departments or Agencies, 
that was not provided to any other creditor of a bankrupt. 


There is, of course, no doubt that A.G.T. has a somewhat unique position 
in the sense that at least the majority of persons going into bankruptcy in Alberta, 
own a telephone. Furthermore, the telephone company is not in a position to 
repossess, if the fair debts owing to that company become delinquent. 


I was assured by the company, that the procedure in question would be 
amended, and that in future the A.G.T. will obtain such information in the same 
manner as that followed by any other creditor of a bankrupt estate. 


I may say that I was extremely interested, and somewhat appalled at 
some of the problems which the Company faces in collecting delinquent 
accounts, as well as the manner in which the company is hard-put to defend 
itself against certain types of fraud. The direct-dialing telephone system, 
particularly where it is used for long distance services, can be used to run up 
extremely large telephone bills before the company realizes it is faced with a 
dead-beat. I can understand that the company must take some precautions to 
protect itself against this sort of deceit or fraud. 


On the other hand, there must be a reasonable balance, in a computerized 
age, so that the honest subscriber, who maintains a good credit rating, does not 
reach the point where he is treated as a potential delinquent, merely to ensure 
that the dishonest are brought to task. 


ALBERTA GOVERNMENT TELEPHONES 


68-260-4 


The complainant reported that he had been a customer of the Alberta 
Government Telephones since 1961 and that during that whole period he had 
paid his telephone bills regularly with no collection problems. 


Shortly before the complaint, he stated that he had rented a basement 
suite in his house to two men who had no telephone of their own and therefore 
would use the complainant’s telephone. He subsequently received a letter from 
the Business Office of the Alberta Government Telephones advising him that a 
recent investigation had ascertained that the two men in question were residing 
in the complainant’s premises and had access to the complainant’s ae dau 
The letter then went on to state that it would be necessary for the complainant 
to make a Service Deposit in the amount of $100.00 to be paid into the Office 
of Alberta Government Telephones by cash or certified cheque not later than 
2:00 P.M., May 2nd, 1968. It was also stated in the letter that failure to make 
the deposit would leave the Company no alternative but to disconnect the 
complainant’s telephone service without further notification. It is interesting to 
note that this letter did not give the complainant any reason why it was necessary 
to make a $100.00 deposit, other than the fact that two men whose names were 


mentioned, were residing upon the premises, and had access to the complainant’s 
telephone service. 


In his complaint to me, the complainant advised that he had checked the 
matter with the Alberta Government Telephones and was advised that the two 
men in question were indebted to Alberta Government Telephones for telephone 
service prior to becoming tenants of the complainant. The complainant further 
stated that he was advised by the Alberta Government Telephones that it is a 
Company policy to demand a deposit in such circumstances. He felt that such 


a policy was unfair, working a hardship upon him and his wife, and he requested 
that it be investigated. 


The letter from the complainant was submitted together with a letter from 
his Solicitor outlining the problem in somewhat more detail. The Solicitor took 
the view that if the Alberta Government Telephones argued that the policy was 
created because they were afraid their debtors would run up accounts on the 
customer's telephone, the argument had no validity, because the customer is 
responsible for all charges on his telephone. If he wished to run the risk of 
having another run up his telephone bill, that was his business. 


I was able to arrange for an interview with the General Manager of Alberta 
Government Telephones and Senior Officials of his Department. I was accom- 


panied at this meeting by Mr. Alex Weir, the Solicitor to the Office of the 
Ombudsman. 


We had a prolonged and very useful discussion with the Senior Officials 
of the Alberta Government Telephones, during which time I learned much about 
the problems faced by Telephone Companies in general, in endeavouring to 
collect delinquent accounts. There can be no question of repossession by the 
Company which has sold a service and not goods. The Company must therefore 
rely on civil suit or discontinuance of service, or both. 


I could not however accept the view of the Department that they were 
justified in demanding a deposit of as much as $100.00 from a subscriber who was 
in no way delinquent himself, simply because he had residing on his premises 
persons, who owed previous debts to the Company for services which ey had 
received before taking up residence with the subscriber in question. 
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Because of the complainant’s previous good credit record and the view of 
his own Solicitor that he was responsible for all charges on his own telephone, 
the Company agreed in this case to waive the requirement for the $100.00 
deposit so long as the customer’s credit rating remained in good standing. 


In so far as this complainant was concerned, his complaint was therefore 
rectified, but I was advised that the Alberta Government Telephones is not 
prepared to change their general policy in such cases. I am much impressed 
with the difficulties which Telephone Companies face in collecting delinquent 
accounts. It was also made quite clear to me the manner in which debtors to the 
Company can run up very large telephone bills, where they have access to a 
telephone and before the Company can do anything to prevent it. It is perhaps 
not generally understood that when a long distance telephone call passes 
through the systems of several Telephone Companies, it is the responsibility of 
the Company where the call originated to pay the tariffs to the other Companies 
along the route. If the originating Telephone Company is unable to collect from 
the person who placed the call, it can suffer a considerable financial loss. 


On the other hand it must be realized that the Alberta Government 
Telephones is a monopoly in most parts of this Province, and if the customer 
dislikes the service, he is in no position to take his business elsewhere. Under 
such circumstances I can find no natural justice in a pone which obligates a 
customer in good standing to post bond for the possible future indebtedness of 
those who reside under his roof, and who are not his own dependents. 
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s The complainant and two other men, who were employed on a Petroleum 
Development, proceeded to a nearby town in October, 1966. They had been 
paid and all three cashed their pay cheques. 


One of them, later to become the victim of robbery, cashed cheques for 
two other men who remained at the work camp. This man was to bring the 
money to the two men at the camp when he returned. 


The intended victim and the complainant in this case, as well as the third 
man did some drinking together at one or more bars, where they were eventually 
joined by a young woman. 


The victim later testified that his two companions became too boisterous 
for his liking. He left them and started to walk to another cocktail lounge some 
distance away. It was night time and apparently the area in which he was walking 
was not well lighted. 


The complainant and his friend, the third of the trio, followed their 
intended victim to a point where the complainant jumped on him and brought 
him to the ground. In the presence of his friend, who was now his accomplice, 
the complainant took his victim’s wallet, which contained $482.00 in cash and a 
number of Money Orders approximating $300.00. 


The complainant removed $80.00 from the wallet and threw the $80.00 
back to his victim. Then he and his accomplice ran away with the wallet, and 
the balance of the money, namely $402.00. 


They divided up the spoils as soon as they were out of sight, the equality 
of the division being somewhat clouded by their condition. 


The robbed man came upon a member of the R.C.M.P. shortly after the 
robbery and reported that he had been robbed. 


The complainant and his accomplice were arrested shortly afterwards, 
and the incriminating wallet was recovered by the Police. 


Both the victim and young woman, previously referred to, were eventually 
witnesses against the two accused. 


It was a very stupid robbery, for the man who was robbed knew both of 
his assailants and could identify them. Liquor was the major contributor to this 
clumsy crime. 


_ When the complainant and his accomplice were arrested, they had in 
their combined possession a sum of money in cash, amounting to $582.83. This 
sum was seized by the Police and, quite properly turned into Court as an Exhibit. 


The two were charged of robbing the victim of approximately $400.00. 
They were committed for trial, and tried before a Justice of the Supreme Court of 
Alberta. They were both found guilty and sentenced to separate terms of 
imprisonment in January, 1967. The complainant received a onger sentence 
than did his accomplice. 


The complainant in this case, now having considerable time for reflection, 
realized that when the Police had seized all the money, which he and his 
accomplice had in their possession at the time of their arrest, there was included 
in the total sum, not only that which they had stolen, but some of their own 
money as well. 
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The complainant was understandably not quite sure of how much of his 
money was involved, but he felt that there was approximately $80.00 of his 
money, which should still be in the possession of the Court. My Investigator 
was later to establish the correct amount as $67.00, which he did from the 
transcript of evidence given at the trial. 


During his term of imprisonment, the complainant made a number of 
efforts to obtain the return of his personal funds. He communicated with his 
former Solicitor, and communicated in writing twice with Divisional Head- 
quarters of the Royal Canadian Mounted Police in Edmonton. He was twice 
advised by the R.C.M.P., that the money which had been turned into Court 
was distributed by the Clerk of the Supreme Court, in accordance with an Order 
of the presiding Judge. These statements later turned out to be not entirely 
accurate. The complainant also wrote to the office of the Clerk of the Court 
asking for an accounting. He received an accounting in writing, showing that 
the whole sum recovered by the Police, namely $582.83 had been paid out by 
the Court as restitution, although the complainant and his accomplice had been 
convicted of stealing only approximately $400.00. The exact amount was $402.00. 


Receiving no satisfaction from his inquiries, the complainant, still a 
prisoner in a Provincial Gaol, brought his complaint to the attention of the 
Ombudsman in June, 1968, a year and a half after his trial. An Investigator from 
the Ombudsman’s Office studied the Departmental file and transcripts of the 
evidence given at the Preliminary Hearing, as well as the Trial. He confirmed 
that the actual amount stolen was $402.00. The total sum recovered by the 
Police and turned into Court was $582.83, all of which had been later distributed 
in restitution by an Officer of the Court. 


Therefore $180.83 more than had been stolen, was paid out in restitution. 
Lacking any other explanation, this money was the joint property of the two 
prisoners. 


When the victim was robbed, he had in his possession $402.00 cash. This 
included the cash for the two pay cheques he had cashed for two other workmen 
previously mentioned. These amounts were respectively $137.00 and $232.77, 
making a total of $369.77. 


These men, who had entered a just claim, were paid these amounts in 
restitution leaving the sum of $32.23 from the original $402.00 stolen. 


This sum of $32.23 was all that rightly belonged to the victim of the 
robbery. 

However, the Officer of the Court paid the victim all the balance of the 
$582.33, seized from the complainant and his accomplice, namely the sum of 
$213.06. This was $180.83 more than the victim was entitled to, and that sum 
of $180.83 was the joint property of the complainant and his accomplice. 


Of this amount, the complainant was entitled to $67.00 which was his own 
money. The balance of $113.83 appears to belong to the accomplice, who has 
served his sentence and whose whereabouts are unknown. 


the Court were unable to find any record that 
been made to the Trial Judge. It is presumed 
that restitution was made without a Judge’s 
and within my 


Furthermore the officers of 
an application for restitution had 
therefore, by the Court officer, tio 
Order. The error was therefore an administrative error, 
jurisdiction to investigate. 
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I brought the results of my investigation to the attention of the Deputy 
Attorney General, suggesting an “Ex gratia” payment of $67.00 to the complainant, 
and that an effort be made to locate the accomplice and reimburse him as well. 


The Deputy Attorney General took immediate action, with the result that 
a cheque in the amount of $67.00 was in the hands of the complainant a few 
days after his release from the Gaol. The cheque for the money belonging to the 
eee: is available to him if he is located. The complaint is therefore 
“Rectified”. 
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The complainant in this case was ar 
for the murder of his infant son and 
attempted murder of his wife, his brother 


The attacks on these people took place during the night of July 14th, 1938. 
His infant son was killed at the scene of the offence and his niece died on 
July 16ch in Hospital. The other persons assaulted all recovered. 


rested by the Police on July 19, 1938 
his niece age seven, as well as the 
-in-law and his nephew, age ten. 


He was committed for trial and while awaiting trial in Fort Saskatchewan 
Provincial Gaol, he was transferred on September 30, 1938 to Ponoka Mental 


Hospital for observation under authority of Section 970 of the Criminal Code 
of Canada. 


He was subsequently adjudged insane and unfit to stand trial and 


remained in the Mental Hospital at Ponoka under authority of the Order of the 
Lieutenant-Governor. 


In late 1945, according to the Hospital records, Dr. R. R. MacLean, then 
Medical Superintendent of the Hospital, gave the opinion that the complainant 
was not then showing symptoms or signs of an active psychosis, and that he was 
fit for trial. The inquiries about his condition continued at the request of the 
Attorney General’s Department and again on April 2nd, 1946 the same Medical 
Superintendent wrote to the then Deputy Attorney General as follows. 


PONOKA, ALBERTA, 
April 2, 1946. 

Mr. H. J. Wilson, 

Deputy Attorney General, 

EDMONTON, Alberta. 


Dear Mr. Wilson: Rex. v. (complainant) 


In reply to your inquiry of March 13th, 1946 and that of 
November 29th, 1945, I respectfully beg to advise that a review of 
the information on hand regarding the mental condition of the 
above-mentioned, as well as a re-examination and re-interrogation 
of the patient would seem to indicate that the patient was psychotic 
at and for some time prior to the commission of the offense, with 
which the patient was charged, that is, murder. 


At the present time, the patient would not appear to be 


psychotic, however, psychometric examinations would indicate that 
his intelligence is not above borderline in character. 


Due consideration was given a report submitted by Dr. 
McAlister to your Department, which report was submitted after 
Dr. McAlister had examined the patient at the Fort Saskatchewan 
Gaol on September 9th, 13th and 22nd. 


Yours very truly, 


The report of Dr. McAlister referred to and the dates mentioned in the 
above letter were 1938. 


i i inced that the prisoner 
Dr. McAlister stated, in effect, that he was convince 30 
exhibited quite marked symptoms of mental abnormality, ane bras OF ingoninion 
that he was suffering from a psychosis possibly superimposed on a basis 
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deficiency. He also mentioned that the patient tried hard to co-operate but very. 
frequently said “I don't know” - - “I can't remember - - *. Dr. McAlister 
expressed the opinion that if possible, the accused should be admitted to a 
Mental Hospital for additional observation and examination. 


Hospital reports during the complainant’s period in the Mental Hospital 
after 1938, and which were submitted by various Doctors refer to his confusion, 
hallucinations, and the hearing of voices telling him to kill members of the staff. 
Throughout this entire period he created no difficulty. His behaviour was well 
reported upon, and by 1943 the Medical reports stated that he “appears clear 
mentally, shows no signs of either hallucinations or delusions. Quiet and 
co-operative.” There was some suggestion he might elope from the Hospital. 
However, he never attempted an elopement. 


By 1945 he was reported as being an excellent worker — quiet and co- 
operative — clean and tidy — fairly quick to learn. ' 


As mentioned before, he was eventually in 1945, found to be non-psychotic 
and fit to stand trial on a charge of murder. He was returned to Fort Saskatchewan 
Gaol by Order of the Lieutenant-Governor dated June 6th, 1946. 


He was tried for the murder of his niece by a jury before the late Mr. 
Justice G. B. O'Connor. The jury returned a verdict of Not Guilty by reason of 
Insanity on June 18th, 1946. | 


It is important, at this point, to pay attention to a letter of November 16th, 
1945 from Mr. G. Patterson, Agent of the Attorney General, who was the Crown 
Prosecutor in the murder trial of the accused. The letter is addressed to the 
then Deputy Attorney General, and deals with the preparation for the forthcoming 
trial. It reads as follows. 


“Dear Sir: 
Re: Rex vs. (complainant) 


This is to acknowledge receipt of your recent letter re the 
above. 


I have dug up the old file and find that I am in possession 
of all the various reports together with the evidence on the pre- 
liminary. I have informed Mr. Macdonald, counsel for the com- 
plainant, that the complainant will be brought on for trial at the 
sittings at ——_____ in the month of February next. As already 
suggested by you the report of Dr. McAllister will no doubt deter- 
mine the outcome. If his report is such that a jury could hold that 
he was insane at the time of the offence that, of course, would end 
the matter and he would be allowed to go. If the reports are 
otherwise then I will be prepared to proceed in the establishing of 
the offence in detail. 


Yours truly,” 
(ITALICS ARE MINE) 


The jury in its verdict did exactly what the Crown Prosecutor suggested 
they might do, and found that the accused was insane at the time of the oe 
and not guilty. However, that did not end the matter, and he was not allowed 


to go, contrary to the statement made by the Agent of th Att 
the Deputy Attorney General. . e Attorney General to 


72 


68-110-36 (Continued) 


Instead the complainant was committed t 
| 0 Fort Saskatchewan b 
Justice O'Connor to await the pleasure of the Lieutenant-Govemor. ils 


On the recommendation of the acting Attorney General, the Li 
4 Lieut - 
Governor ordered that the complainant be a rvevae to the Ciel Manta 
Hospital, at Ponoka and there to be detained until discharged by law, or released 
under the provisions of the Criminal Code of Canada. 


The complainant had been originally detained in that Me 
by Order of the Lieutenant-Govermor ae the 29th day of ener H p38, 
until returned to Fort Saskatchewan to stand his trial on June 6th, 1946, a period 
of slightly less than eight years, With the issuance of the new Order of detention 
by the Lieutenant-Governor on the 28th day of June, 1946, he was thereafter to 
remain in detention at the Provincial Mental Hospital at Ponoka until uncondi- 
tionally released, by Order of the Lieutenant-Governor on July 2nd, 1968: a 
further twenty-two years, making a total of just under thirty years as an inmate 
of a Provincial Mental Hospital. 


It should be noted that a Stay of Proceedings was entered following th 
verdict of Not Guilty on the initial Sheree & s entered following the 


__ On February 5th, 1968, the complainant wrote me the following letter 
which was received in my office on February 6th, 1968. 


Alberta Hospital, 
Ponoka, 
February 5th, 1968. 
Mr. George B. McClellan, 
Ombundsman, 
Province of Alberta, 
920 Centennial Building, 
Edmonton, Alberta. © 


Dear Sir: 


I have been a patient in this hospital since 1938. I was mentally 
ill at the time of admission and was facing a criminal charge. In 
1946 I went to Court and received a verdict of ‘not guilty by reason 
of insanity’. 

I know that I had been mentally ill but for many years now I have 
felt well. I believe that my doctors here also feel this. 


Last year a Commission was set up by the Attorney General's 
Department to look into my case. I was seen by an outside 
psychiatrist, Dr. A. D. MacPherson, who had been appointed by 
that Department. I understand he felt that it would be all right 
for me to be released from the hospital now, and that he reported 
this to the Commission. This was done in June of 1967. 


I have not heard anything since then. I would appreciated 


knowing where I stand. 
Respectfully yours, 


Signed by Complainant. 


At the time this complaint was received, except for a Secretary and 
Stenographer, I was all alone in my Office. I was carrying out all investigations 
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myself, which were at that time approximately 150. While I acknowledged the 
complainant's letter on February 9th, I was unable to commence the investigation 
until May 8th, 1968. 


I obtained the relevant files from the Department of the Attorney General, 
and I obtained a complete copy of the Hospital file dealing with this case. Most 
of the period of this investigation involved a thorough study of these files. This 
study was followed by an interview with the Superintendent of the Hospital, with 
members of his staff; and with the complainant himself. Information was also 
requested and received from the Director of the Mental Health Division of the 
Department of Health. 


I further undertook to have a study made of available statutory and case 
law dealing with the detention of mental patients. I particularly interested myself 
in the law or opinions expressed on review and appeal procedures for such 
persons. Among these were, of course, the Alberta Mental Health Act and the 
former Alberta Mental Diseases Act. I took cognizance of the Clement Com- 
mission Report, which will be familiar to the Members of the Legislature. I 
arranged that a particular study be given to the book published by Barry B. 
Swadron, LL.B., LL.M. of the Ontario Bar, “Detention of the Mentally 
Disordered”, dated 1964. I would have liked to quote from this book, but it 
covers such a broad field that to quote from it, except at great length, is to run 
the risk of quoting out of meaningful context. I heartily recommend a study of 
this book to those interested in this serious and complicated problem. 


It appeared to me that the question of whether or not the complainant 
would long remain in the Mental Hospital at the pleasure of the Lieutenant- 
Governor, was raised not long after his acquittal, when the then Deputy 
Attomey-General wrote to the Medical Superintendent of the Provincial Mental 
Hospital on June 24th, 1946 as follows: 


EDMONTON, Alberta, 
June 24, 1946. 


Dear Sir: 
Re: Rex v. (Complainant) 


The above named was tried on a charge of murder and was 
found not guilty by reason of insanity. 

You will recall that you advised that —-————— was sane 
and competent to stand trial, but it would appear that the jury 
rendered the verdict they did because defence counsel in effect 
told them that ——————— would be kept in an institution for the 
rest of his life. 

is at present confined at Fort Saskatchewan await- 
ing the pleasure of the Lieutenant-Governor in Council, and as you 
are aware he can only be removed from a gaol to an institution 
under section 970 of the Criminal Code if he is insane, mentally 
defective or mentally ill. 

I think there would be some repercussions in the district 
where lived if he were turned loose, and I would ask 
you to kindly advise whether you think that —————— can be said 
to be mentally ill so that we may have him removed to a mental 
institution 

I am sending a copy of this letter to Dr. McAlister, who gave 
evidence at the trial, and I would appreciate word from you as to 
what action should be taken regarding this man. 
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(ITALICS ARE MINE) 
The Medical Superintendent replied by letter of June 25th, 1946 as follows: 


June 25, 1946. 
Deputy Attorney General, 


EDMONTON, Alberta. 
Dear Sir: 
Re: Rex vs. (complainant) 


In reply to your letter of June 24th, I beg to advise you that 
our diagnosis in the case of the above-mentioned was’ Schizo- 
phrenia - Catatonic type on a Mental Defective basis. Formal in- 
telligence tests indicate that the patient is mentally deficient, being 
in the high grade group. Such being the case, it would seem 
advisable and in order to transfer the patient to this hospital under 
Section 970 on the basis of the fact that the patient is a mental 
defective. If it be in order for your Department to instruct us that 
the patient should be permanently institutionalized, it would 
simplify matters as far as we are concerned. 


In cases of this nature there is always a tendency for them 
to come under consideration from time to time, with a view to 
effecting their discharge. However, since there is a possibility of 
recurrence of the active psychosis, it seems only fair that the public 
should be protected in case murderous tendencies should again 
accompany the attack. Actually, the patient in his present state 
might get along quite well out of an institution and there are always 
those in the employ of the institution and interested parties outside 
of the institution who might question our right to detain the patient 
under such circumstances. Because of this latter tendency, on the 
part of those who would not be held responsible should anything 
of an untoward nature arise, instructions from your Department to 
retain the patient, would support our contentions that he should be 
institutionalized. 

Yours very truly, 


Medical Superintendent.” 
(ITALICS ARE MINE) 


Apparently the problem of Section 970 was overcome by the use of Section 
‘969 upon which the Order of the Lieutenant-Governor was issued. On July 3rd, 
1946, the Agent of the Attorney General, Mr. Patterson, wrote to the Superin- 
tendent of the Mental Hospital at Ponoka concerning a request he had had from 
a Solicitor who wished to interview the complainant on behalf of the com- 
plainant’s wife. The letter reads as follows: 


“D Si : 
ee oe Re: (Complainant) 


Mr. (Solicitor) has asked me if he could interview the above 
party on behalf of the wife ( — ) 


I informed him that as far as we were concerned (the com- 
plainant) i now mentally sane although held by the Province 


indefinitely. (ITALICS ARE MINE) 
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The balance of the letter has to do with the future marriage relationship of the- 
complainant and his wife. 


It should be noted that this opinion was expressed by the Agent of the 
Attorney General. 


With this letter in mind, I was much impressed with a letter from Dr. R. R. 
MacLean, Medical Superintendent at the Mental Hospital at Ponoka addressed. 
to the then Deputy Attorney General and dated September 2nd, 1947. 


Re: Rex v. (complainant) 


In reply to your letter of August 20, while I agree that the 
potentialities of the situation are very serious, I also believe that 
the problem involved is one which should be possible of settle-- 
ment by judicial authorities. 


There was no doubt in our mind but that (complainant) was 
psychotic for years while here. During that period, it was not pos- 
sible for us to measure his intelligence because a psychosis inter- 
feres with such tests. Upon recovery from his psychosis, Intelligence 
Tests indicated that he was a Border Line Defective. He will not 
recover from this condition. Intelligence is only one aspect of an 
individual’s make-up. When the intelligence is impaired, one could 
say that the patient is not normal mentally, however, one could 
hardly say that the patient was mentally ill because the patient is 
in his usual state of mind, having been that way from birth. Being 
mentally defective, his reasoning powers and judgment could not 
be expected to be as good as those of people of normal intelligence; 
yet as in the case of (complainant) the intellectual defect is not suf- 
ficient to prevent him from being in good contact with his environ- 
ment and being capable of mixing with others and earning his own 
living. Because he is capable of these latter pursuits, and because 
a mental hospital can do nothing for him to alter his intellectual 
status, it is most difficult to justify ourselves in keeping him in an 
Institution whose primary objective is the treatment and cure of the 
sick; not the custodial care of people in what is for them their normal 
state of mind. 


This all leads to the question as to whether or not the Depart- 
ment of Justice should establish an Institution for the custodial care 
of individuals who have committed serious crimes and who are 
potentially likely to repeat them, thus relieving hospitals of such 
responsibilities. 

I rather feel I may not have clarified this situation to the 
extent that you may feel justified in instructing us not to retain — 
(complainant) in custody. However, the views expressed are in 
accordance with my studied opinions in this case. 


Yours truly,” 
(ITALICS ARE MINE) 


This letter assumes particular importance in that the Superintendent of” 
the Hospital did not feel that the complainant should continue to be detained: 
even though he was a mental defective. As will be noticed later in this summary, 
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further psychological tests in 1964 and 1967 gave him, in the first instance, an 
LQ. of 101 with a possible capacity of 110 to 115. A later test gave him an I.Q. 
of 107 with a higher potential. It was stated that his intellectual level is bright 
average. Another report in the same month stated that he is well within the 


normal range of intelligence, and in fact in one aspect of the test, he earned 
‘superior marks, 


The medical files clearly indicate that at no time from the date he was 
found sane and fit to stand trial in 1946, was he ever again declared to be 
psychotic (insane). 


_ Both the Attorney General’s Departmental correspondence and the 
medical files reveal that the only remaining factor, upon which any weight can 
eo placed to deny him a review, were allegations that he was a mental 

efective. 


At the time he was first examined psychologically when he was admitted 
in 1938 and was psychotic, he exhibited an I.Q. of 70. From there he progressed 
to high grade mental defective, and eventually when additional psychological 
tests were taken in 1964, to a normally intelligent human being, and from 
thence to 1967, when he exhibited superiority in one certain category. 


Additionally, at no time since his re-admission in 1946, eight years after 
the sad events which led to his arrest took place, has he ever created any trouble 
or indicated the slightest signs of temper or violence in the Hospital. The reports 
from many Doctors describe him as an excellent patient; neat and tidy; 
co-operative. 


He ran a truck garden at the Hospital and sold vegetables to the Hospital. 
He worked in the tailor shop and became proficient in certain lines of tailoring. 
When I undertook his case, he was managing the Hospital canteen successfully. 
He had been allowed walking-out privileges to attend stampedes,: moving 
pictures, and other events in Ponoka. 


My investigation had made me aware that other persons found Not Guilty 
of murder by reason of Insanity had been detained at the pleasure of the 
Lieutenant-Governor. A number of these had been released upon recommenda- 
tions of the Lieutenant-Governor, after much shorter periods in the Mental 
Hospital, than had been endured by the complainant. 


During my investigation I also endeavoured to ascertain what steps may 
have been taken to obtain this complainant some review and a possible recom- 
mendation to the Lieutenant-Governor, considering his status as a non-psychotic 
human being of normal intelligence. The question of his mental condition at the 
time of the deaths of his relatives had been decided by the jury. 


I found that at least two legal firms, one acting for his mother, had made 
representations to the Department of the Attorney General on his behalf. These 
had been rejected at the administrative level. 


On July 14th, 1948, the Superintendent of the Mental Hospital at Ponoka 
forwarded to the then Deputy Attorney General a letter signed by the com- 
plainant and addressed to the Lieutenant-Governor of Alberta. That letter reads 
as follows: 
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Provincial Mental Hospital, 
PONOKA, Alberta. 

The Hon. J. C. Bowen, 

Lieutenant Governor of Alberta, 

EDMONTON, Alberta. 


Sir: 


I take this liberty of addressing myself to you to give you 
certain facts and to make a request. 


In August 1938, in ———————— Police Court I was charged 
with murder and remanded to Fort Saskatchewan Jail to await trial 
before a higher court. I was brought from the jail to this hospital, 
for observation, and found to be insane. 


During the next eight years I was given treatment for a 
mental disease. In 1946 Dr. R. R. MacLean certified me recovered 
and recommended that I stand trial. 


On June 18th, 1946 I faced Mr. Justice O'Connor charged 
with murder and was found not guilty on account of insanity. He 
ordered me detained in custody during the pleasure of the 
Lieutenant Governor. 


My position is anomalous, a jury, on the advice and direction 
of one of His Majesty’s learned judges found me Not Guilty. Some 
of the leading psychiatrists in the Dominion certify that I am sane. 
Must I then, spend the remainder of my natural life — maybe 
another forty years — under lock and key, when there is every 
indication that I could lead a normal and useful life? 


I am detained during your pleasure, and I beg that you will 
extend your clemency; please consider well, the position of a sane 
man spending the rest of his life among insane people, and grant me 
that which is more valued than life itself — freedom. 


I will give a solemn undertaking never to attempt to see or 
communicate with my wife or her family. I will leave the Province 


and go to Ontario where my aged mother awaits me with a home 
already prepared. 


Please give my unhappy position your kindest consideration. 


Obediently yours, 
Signed by Complainant. 


I inquired as to what action had been taken concerning this letter, and I 
found that it had been retained on the files of the Attorney General's Department, 
and at no time had it ever been brought to the attention of the Lieutenant- 
Governor of the day or any of his three successors. 


There appears to be some confusion as to the exact meaning of the words 
“detained at the pleasure of the Lieutenant-Governor”. The files in this case 
indicate that the trial Judge himself was not too clear on the subject. Mr. 
Macdonald, who defended the complainant at his trial, had apparently advised 
the jury that if they found the complainant Not Guilty by reason of Insanity, he 
would be held in custody for the rest of his life. However, the Trial Judge in 
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charging the jury informed them that the pleasure of the Lieutenant-Governor 


did not mean what Mr. Macdonald stated. In fact he said he himself did not 
know what it meant. 


__ However, the words themselves convey to me a continuing situation, 
which may be terminated by the Lieutenant-Governor at his pleasure, as he has 
done on a number of other occasions. 


Detained the complainant may have been, but I can find no authority in 
the Criminal Code or in the Order of the Lieutenant-Governor for his detention, 
that authorizes any Civil Servant, regardless of his seniority, to intercept and 
hold back the complainant’s mail addressed to the Lieutenant-Govemor of his 
Province. This man was not a convicted criminal. 


It is perhaps fortunate for the complainant, that the Legislators by their 
enactment of the Ombudsman Act, ensured that mail from patients in Mental 
Hospitals and prisoners in Provincial Gaols, addressed to the Ombudsman, must 
be forwarded to him unopened. 


The situation as I view it seemed to be this. This man could not be 
released, according to the legal views held in the Attorney General’s Department, 
except by the Lieutenant-Goveror. The officials of that Department were quite 
obviously, as indicated in the Departmental file, not prepared to take any 
submission to the Lieutenant-Governor in connection with this man’s case. 
Finally, they were not prepared to let his own appeal addressed to the 
Lieutenant-Governor, reach the Lieutenant-Governor. At the time that the 
complainant wrote his letter of appeal to the Lieutenant-Governor, there was, as 
I see it, no manner in which the complainant could get his views before the 
Lieutenant-Goveror, and therefore no opportunity for the Lieutenant-Governor 
to reconsider the Order for Detention. 


Looking at the possibility of some other authority exercising the discretion 
in such a case, I directed my attention to the remarks of Mr. Justice J. V. H. 
Milvain, now the Chief Justice of the Trial Division of the Supreme Court of 
Alberta. He was presiding at the hearing of an application for a Writ of Habeas 
Corpus on behalf of another person detained by Order of the Lieutenant- 
Governor. This was a case in which an applicant charged with murder had been 
found Not Guilty by reason of Insanity and detained at the Lieutenant-Governor s 
pleasure. 


His Lordship said, in 1961, 

“It seems therefore to me that unless and until the Lieutenant- 
Governor has done something in the way of exercising his dis- 
cretionary powers, I cannot substitute my discretion for his. 


The question arises in my mind, that if the learned Justice felt that he, 
in his capacity, could not substitute his discretion for that of the aE He 
Governor; who then, may exercise the discretion which is properly that of the 
Lieutenant-Governor. 


Eventually in June, 1967, a decision was taken by the Had ageio 3! ne 
Attorney General to constitute a Committee to make CT ae Ms i 
Lieutenant-Governor, on the release or otherwise of the complainant. ee 
Committees were established on an “Ad hoc” basis as a result of pte = 
policy. They are not provided for by statute. The decision to assemble su 
Committee is an administrative discretion taken by the Department. 
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.. Following the commencement of my investigation on the 8th of May, 
1968, I found that the Committee, decided upon in June, 1967, had not yet 
been convened. When I made my representation to the Deputy Attorney General 
on June 28th, 1968, the Committee had not yet been convened. The period of 
time from the decision to form such a Committee was approximately one year. 
The Departmental files reveal that during the first ten months of that year, the 
Department had approached three different Justices of the Supreme Court to 
act as Chairman, all of whom had been agreeable to do so, yet no Committee 
meeting had been held during that ten month period. 


Just about this time the complainant was admitted to a Medical Hospital 
for major cancer surgery. Understandably he could not be present at a hearing 
during this period which was approximately two months. He was back in the 
Mental Hospital by early June. 


The situation was therefore, that the complainant since he was found not 
guilty, had been detained by an Order of the Lieutenant-Governor in a Mental 
Hospital for approximately twenty-one years before a decision was arrived at to 
hold a Committee to recommend to the Lieutenant-Governor for or against his 
continued detention. A further year had elapsed since that decision was taken 
and no meeting of the Committee had been held. 


I made an inquiry to ascertain the manner in which other cases of persons 
found Not Guilty of murder by reason of Insanity had been dealt with. It is 
important to remember that the complainant had been almost eight years in the 
Hospital under observation before he was found fit to stand his trial. At no time 
since his trial had he been declared psychotic. The psychological examination 
in 1964 disclosed that he was not a mental defective but of normal intelligence. 
That finding was confirmed by a further psychological test in 1967. 


In examining other cases, I of course found a number of persons who had 
been detained by Order of the Lieutenant-Governor and who are still psychotic 
and still detained, probably for the rest of their lives. 


I found some other cases however, where either by Order in Council, or 
following the recommendation to the Lieutenant-Governor, by a Committee of 
the type referred to, they had been released. 


In the case in which Mr. Justice Milvain expressed the opinion I have 
referred to, this person had been found not Guilty of murder by reason of 
Insanity, and was admitted to the Mental Hospital at Ponoka by Order of the 
Lieutenant-Governor in May of 1961. The Habeas Corpus application was heard 
in October of 1961 and was dismissed. A Committee hearing followed subse- 
quently and this particular person was released by Order of the Lieutenant- 
Governor in April of 1962. The total time of detention by the Lieutenant- 
Governor’s Warrant was less than one year. 


_ In another case, again with the same verdict for the same charge, this 
particular person was released by Order of the Lieutenant-Governor in a year 
and a few days. 


It might be added that since the release of the present complainant, there 
have been two other releases. In the first one, three persons were killed, all of 
the same family of which the accused was a member. Following the verdict, the 
former accused was admitted to the Mental Hospital on the Lieutenant- 
Governor's Order in July of 1963. There was a conditional release in August of 
1968 requiring certain conditions and treatment, surveillance and rehabilitation. 
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The period of full detention in this case was five years and one month. In the 
second case, the accused was tried for the murder of her husband and found 
Not Guilty by reason of Insanity. F ollowing the trial which commenced in June 
1968, this woman was detained at the Mental Hospital by Order of the Lieutenant- 
Governor. Following a hearing before a Committee, she was conditionally 
released by Order of the Lieutenant-Governor in October of 1968, a period of 
approximately four months. These conditions involved her returning to her 
native land and receiving psychiatric advice. 


From all the facts and information which I gathered about the com- 
plainant, and others in the same position, one glaring wrong was evident. There 
is no law so far as I can find, which makes mandatory, a review at regular 
intervals, by any independent Commission or tribunal, of the continued detention 
in Mental Hospitals of persons who have been found not guilty of a crime by 
reason of insanity, Furthermore, the type of Review Committee, which has been 
set up as a matter of Departmental policy, due to the silence of the law in this 
regard, has no requirement for regularity. It has no requirement that it be 
applied to all such persons. It is usually applied only to those persons who are 
regarded as potentially likely to be released. As this case exemplifies, the time 
which shall elapse between the decision to call together a review Committee, and 
the date upon which it actually is called, is a matter of Departmental ad- 
ministrative discretion. 


In applying the provisions of Section 20 of the Ombudsman Act to all 
these circumstances, I noted that the Legislature has provided that the Ombuds- 
man may come to a number of opinions concerning the subject matter of the 
investigation. Two of these are, 


“that the decision, recommendation, act or omission that was the 
subject matter of the investigation 


(a) appears to have been contrary to law, or 
(d) was wrong.” 


I particularly noted that these two provisions are provided as alternatives. 
I can arrive at no other opinion than, that the administrative procedures carried 
out in dealing with the case of this complainant were wrong within the meaning 
of the Ombudsman Act. 


Accordingly, 1 arranged for an interview with the Deputy Attorney 
General which was held on the morning of June 28, 1968, which coincidentally 
was the 22nd anniversary of the date upon which the complainant had been 
detained by Order of the Lieutenant-Governor in 1946. I was accompanied by 
the Solicitor to the Ombudsman’s Office, Mr. A. B. Weir. I recounted to the 
Deputy Attorney General the history of my investigation, and presented to him 
the opinions at which I had arrived. I recommended the unconditional release 
of the complainant at the earliest possible moment as my main submission. 


The Deputy Attorney General agreed to so recommend to the Attorney 
General of the Province the following day. 


Deputy Attorney General requested me to submit to him a memoran- 
dum eral pee riatting of this interview, the subjects discussed and 
agreement arrived at. I prepared this memorandum immediately upon my return 
to the Office that day. I forwarded it together with a covering letter eae 
July 2nd. It should be noted that the meeting was held on Friday, June 5 
Sa'urday and Sunday were not Office days and Monday was July Ist, a lega 
holiday. 
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Before 9:30 A.M. on July 2nd, the Deputy Attorney General advised me 
by telephone that the Lieutenant-Governor had signed an Order, on the PE 
of the Attorney General, authorizing the unconditional release of the complainant. 

The Lieutenant-Governor’s Order was as follows: 


To: The Medical Superintendent of 
the Alberta Hospital at Ponoka. 


CANADA ) 
PROVINCE OF ALBERTA ) 
APPROVED: 


EDGAR H. GERHART, 
ATTORNEY GENERAL. 


WHEREAS by section 523 of the Criminal Code 
it is provided that: 


“523. (1) Where, upon the trial of an accused who is 
charged with an indictable offence, evidence is given that 
the accused is acquitted, 


(a) the jury, or 
(b) the judge or magistrate, where there is no jury, 
shall find whether the accused was insane at the time the 


offence was committed and shall declare whether he is 
acquitted on account of insanity. 


(2) Where the accused is found to have been insane 
at the time the offence was committed, the court, judge 
or magistrate before whom the trial is held shall order 
that he be kept in strict custody in the place and in the 
manner that the court, judge or magistrate directs, until 
the pleasure of the Lieutenant Governor of the province 
is known. 


WHEREAS by section 526 of the Criminal Code 
it is further provided that, “Where an accused is, pursuant 
to this Part, found to be insane, the Lieutenant Governor 
of the province may make an order for the safe custody of 
the accused in the place and in the manner that he may 
direct.”; 

JOHN E. HART, 
D. A. G. 


AND WHEREAS on the 18th day of June, A.D. 
1946, one —-——_—————_, having been tried at ————______— 
Alberta, by the Honourable Mr. Justice G. B. O’Conner and Jury 
on a charge of murder, contrary to section 263 of the Criminal Code 
of Canada and having been found not guilty on account of insanity 
by the Jury was ordered by the Court to be placed in strict custody 
in the Provincial Gaol at Fort Saskatchewan, and there kept pending 
the pleasure of the Lieutenant Governor; 


__ AND WHEREAS in pursuance of the Order of the 
Court, the said ——__________, on the 18th day of June, A.D., 
1946, was conveyed to the Provincial Gaol at Fort Saskatchewan. 
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AND WHEREAS by our Warrant dated the 28th 
daysorsjune. A: 1D, 1946, the said: —____—_ =~ =< = swasi removed 
to the Provincial Mental Hospital (now known as the Alberta 
Hospital), Ponoka, for observation and treatment; 


AND WHEREAS a report has been received from 
Dr. J. M. Byers, Medical Superintendent of the said Alberta Hos- 
pital that the said —-___________ is no longer considered to 
be mentally deficient and could be discharged from the Hospital; 


THEREFORE, I, J. W. GRANT MacEWAN, 
Lieutenant Governor of the Province of Alberta, am satisfied that the 
said ———————___—— has recovered and should be released from 
further custody in the Alberta Hospital, Ponoka, and I do hereby 
authorize you and require you the Medical Superintendent of the 
Alberta Hospital at Ponoka to discharge the said —————————_—_ 
forthwith. 


GIVEN under my hand and seal at Edmonton, in the 
Province of Alberta, this 2nd day of July, in the year of Our Lord, 
One Thousand, Nine Hundred and Sixty-eight. 


(Signed) GRANT MacKWAN 


Lieutenant Governor of the 
Province of Alberta 


The Lieutenant-Governor’s Order dated the 2nd of July, 1968, refers to 
the report received from Dr. J. M. Byers, Medical Superintendent of the Alberta 
Hospital at Ponoka which stated that the complainant was no longer considered 
to be mentally deficient and could be discharged from the Hospital. 


That report upon which His Honour acted, dated June Ist, 1967, is 
included hereunder. 


“Mr. Samuel A. Friedman, 

Assistant Deputy Attorney General, 
Department of The Attorney General, 
Legislative Building, 

Edmonton, Alberta. 


Dear Mr. Friedman: 


Re: Mr. (complainant) 
Your file No. Mi/9628. 


I have for acknowledgement your letter of May 24th, 1967 
regarding the above noted. 


It is quite true that Mr. (complainant) was considered 
mentally deficient when first examined, and tests administered to 
him shortly after his admission did indicate that he did have a low 
order of intelligence. However, in the many years that I have known 
him, he has not behaved in the manner Cia Mental Defective, and 
furthermore, yesterday I had our Psychologist examine him, and the 
report is that he is well within the normal range of intelligence, and 
in fact in one aspect of the test, he earned superior marks. In 
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likelihood, during Mr. (complainant’s) acute psychotic state on 
admission, and for some time afierwards, he did behave and react 
as a Defective. This is no longer so. 


Yours very truly, 


JeM..Byers a M.De 
Medical Superintendent.” 


I include hereunder my letter of June 28th and my covering memo of July 2nd, 
to the Deputy-Attorney General, as requested by him. 


920 Centennial Building 
Tel. 422-5755 
June 28, 1968 
Our File: 68-130-6 
Mr. J. E. Hart, Q.C. 
Deputy Attorney General 
Legislative Building 
Edmonton, Alberta 


Dear Mr. Hart: 
Re: ———————————_., Ponoka, Alberta 


Detention of Lieutenant Governor’s 
Order 


In accordance with the request made by you at the con- 
clusion of our meeting on Friday, June 28th, I am submitting here- 
with a summary in part of the submissions I made to you which you 
accepted and agreed to have presented to the Lieutenant Governor 
on Tuesday, July 2nd, 1968 together with an Order prepared for 
his signature. The Order was to provide for the unconditional 
release from detention of ————————_——__—. now detained in the 
Alberta Hospital at Ponoka on the authority of an order issued by 
the late Lieutenant Governor, The Honorable J. C. Bowen, dated 
June 28th, 1946. 


You will remember that part of the penultimate paragraph 
of that Order said “and I do hereby authorize you, the Superinten- 
dent of the said Hospital, to receive the said —————__ 
into your custody in the said Hospital there to detain him until 
the said ——___________ is discharged by law or released under 
the provisions of the Criminal Code of Canada.” 


It was my submission that the Lieutenant Governor had pro- 
vided two alternatives for the release of ———__________ which 
would be acceptable to him. First that he could be released under 
the provisions of the Criminal Code and or alternatively discharged 
by law. My submission was that the only law other than the 
Criminal Code was contained in the Alberta Mental Diseases Act 
and its successor, the Alberta Mental Health Act. 


We discussed my submission and I understood your view to 
be that in any event an interpretation of the Lieutenant Governor’s 
meaning could only be decided by a Court of law. 
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_ As you are aware, I am deeply concerned that———__ 
obtain his freedom without the slightest delay. He has been 
detained at Ponoka for just under thirty years. Twenty-two years 
ago today The Honorable Lieutenant Governor’s Order referred to 
above was signed. From that entire period to date the Medical 
Reports of the Superintendent and Psychiatrists at Ponoka have 
declared him to be not psychotic (not insane) and the wording of 
Section 969 of the former Criminal Code under which Section he 
was detained refers only to insanity. 


PO Dri Ofathistyear 1068 ¢-——— —" Iwas "admitted touthe 
University Hospital, Edmonton, where he underwent surgery for 
the removal of a malignant growth from his side and a kidney. He 
has been returned to the Alberta Hospital at Ponoka where he now 
resides. At this stage, the prognosis is of course indefinite. 


___ For the reasons mentioned above, I naturally felt I could not 
wait for any judicial decision and I made my parallel submission 
dealing with another phase of the results of my investigation. 


During the years a number of letters and reports have been 
submitted to the Attorney General’s Department from the Super- 
intendent or other Medical Officers at Ponoka. For the sake of 
brevity, I will only quote from these. These quotations may be read 
in context with the originals or photo copies which are on your 
files or mine. 


September 24/45. Letter from Medical Superintendent to Mr. 
Gray of Attorney General’s Department stating: 
“for some time passed now this patient has been 
showing no symptoms or signs of active psy- 
chosis (insanity)”. 


November 16/45. Letter from Agent of Attorney General Mr. 
Patterson to Deputy Attorney General stating: 
“If his report is such that a jury could hold that 
he was insane at the time of the offense that of 
course would end the matter and he would be 
allowed to go.” 


April 2/46. Letter from Medical Superintendent MacLean 
to Deputy Attorney General stating: 
“I respectfully beg to advise that a review of 
the information on hand regarding the mental 
condition of the above mentioned, as well as 
the re-examination and re-interrogation of the 
patient would seem to indicate that the patient 
was psychotic at and for some time prior to the 
commission of the offense, with which the 
patient was charged, that is, murder. At the 
present time the patient would not appear to be 
psychotic «9... 

June 16/47. Letter from Medical Superintendent MacLean 
to Deputy Attorney General stating in part: 
“He has since recovered from his psychosis and 
is now, in our opinion, not psychotic. Not with- 


85 


68-110-36 (Continued) 


Sept. 2/47. 


Mar. 4/49. 


Apr. 27/67. 


Undated. 


standing this, it has been established that he has 
a high grade mental defective, although we do 
not feel that he should be confined on that 
score, as he is quite capable of earning his own 
living.” 


Letter from Medical Superintendent MacLean 
to Deputy Attorney General stating in part: 

“It is most difficult to justify ourselves in keep- 
ing him in an Institution whose primary object 
is the treatment and cure of the sick; not the 
custodial care of people in what is for them their 
normal state of mind. 


Letter from Medical Superintendent Mickie to 
Deputy Attorney General. 

“ is not psychotic at the present but is 
mentally deficient”. 


Letter from Medical Superintendent Byers to 
Deputy Attorney General: 


“He has not shown evidence of psychosis at 
least not since the early 1940’s and his behavior 
has been exemplary over the many years that he 
has been here. In view of the fact that this man 
has been confined to a Hospital for almost 
twenty-nine years and he has not shown signs 
of psychosis for many years I am wondering if 
anything can be done in consideration of his 
case with the view of regaining his “freedom”. 


Letter from ————————— addressed to Lieu- 
tenant Governor. This letter was forwarded by 
covering letter from Medical Superintendent 
Mickie to the Deputy Attorney General dated 
July 14, 1948. This letter was not forwarded 
from the Attorney General’s Department to the 
Lieutenant Governor and remains on the files of 
the Attorney General’s Department. 

letter says in part “I am detained during your 
pleasure and I beg that you extend your clem- 
ency: Please consider well the decision of a 
sane man spending the rest of his life among 
insane people and grant me that which is more 
valuable than life itself — ‘freedom’ ”. 


There have been references to —————— being a high grade 
Mental Defective. I would point out that he was not confined on 
those grounds and I have Dr. Byers’ statement that he would not 
normally be detained at the Mental Hospital as a Mental Defective. 


However, Dr. A. D. MacPherson, M.D., a Psychiatric Con- 
sultant submitted a full report to the Assistant Deputy Attorney 
General on June 17, 1967 and this is what Dr. MacPherson has to 
say concerning the question of —-———— being a Mental Defective. 
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“Psychometric tests done in 1938 placed his 1.Q. in the 
moron group. He obviously is not defective. Clinically he appears 
to be quite bright and a psycchometric test done about three years 
ago gave him an I.Q. of 101 with a possible capacity of 110-115. 
Dr. Byers has had a repeat done on the 30th of May 1967. His I.Q. 


was 107 with a higher potential so that his intellectual level is bright 
average. 


In my submission to you I pointed out that at no time since 
The Honorable J. J. Bowen signed the Order of Detention on the 
28th of June, 1946 has the Department of the Attorney General 
submitted any further information to the Lieutenant Governor of 
whom there have been several. None of the above mentioned med- 
ical reports were referred to the Lieutenant Governor, ————_~’ 
letter of appeal directed to the Lieutenant Governor was not deli- 
vered to the Lieutenant Governor. No recommendation has been 
made by the Attorney General's Department to the Lieutenant 
Governor. 


The Lieutenant Governor therefore, I submitted, had been 
given no opportunity to withdraw or replace the original Order as 
he of course has every right to do. 


I now merely mention my third parallel submitted that the 
new Mental Health Act of 1964 provided under Section 9 for the 
admittance of persons on a Lieutenant Governor's Order and I 
believe the Legislators in making this provision brought such a 
detained person within the provisions of the Mental Health Act and 
therefore —————— could and should have been released by the 
Superintendent of the Hospital by virtue of Section 22 (1). “A patient 
detained in Hospital pursuant to this Act shall be discharged from 
the Hospital when in the opinion of the Superintendent he has 
sufficiently recovered or it is in the interest of the patient that he 
be discharged.” You did not agree with this view and we did not 
resolve our different views. We did not pursue the matter in view 
of your acceptance of what I considered to be the most speedy 
solution. 


A decision was taken in 1967 in the Department of the 
Attorney General to select a commission to make recommendations 
to the Lieutenant Governor as to the release or otherwise of 
—_—_______—., The Assistant Deputy Attorney General asked the 
Honorable Mr. Justice Colin McLaurin to sit as Chairman of such 
a Committee by letter on June 1967. No Committee has to this date 
been convened to consider this matter although the file reveals for 
reasons unknown to me that Mr. Justice Peter Greschuk and later 
Mr. Justice O’Byrne were later approached successively to sit as 
Chairman of such a Committee. 


It is agreed that during the year which has elapsed since the 
approach to Mr. Justice McLaurin, —————— has spent two months 
in 1968 undergoing surgery and would not have been available. 
There were ten other months still available since the decision was 
taken. | 

Your suggestion to me this morning was that the Committee 
be called to sit next week. In view of the time which has elapsed 
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I submitted as urgently as possible that such a Committee was not 
authorized by any law and therefore not an essential requirement. 
I urged instead that the Attorney General make an immediate 
submission and present an Order to the Honorable, The Lieutenant 
Governor praying his favorable approval of the immediate release 
of —_—__——___.. You agreed to request the Attorney General to 
make such a submission or in his absence to do it yourself as early 
as possible on Tuesday, July 2nd. You also requested me to prepare 
a resume of my submissions and our discussions which I now 
forward herein. ° 


I would be grateful if you could advise me by telephone at 
the earliest possible moment of the decision taken by his Honor. 


Yours very truly, 


Geo. B. McClellan 
Ombudsman 


Province of Alberta 


Geo. B. McClellan, 
Ombudsman, 
920 Centennial Bldg. 
July 2, 1968. 
Mr. John Hart, Q.C., 
Deputy Attorney General, 


Legislative Building. 
Re: 


Attached hereto please find the submission which I] agreed 
on Friday last, to forward this morning for the information of the 
Lieutenant-Governor in arriving at a decision. 


In addition, you will remember that you had agreed to 
“Withdraw” the outstanding charges against —————— on which 
prosecution was stayed. 

Geo. B. McClellan, 


Ombudsman. 


My file reveals that on July 29th, 1968, I placed a footnote on my file copy 
of my memorandum of July 2nd, 1968 referred to and embodied above. 


That footnote which was in my own handwriting and initialled by me 
reads as follows: 


“NOTE: No reply having been received to the submission referred 
to above by this date — July 29/68, it must be assumed 
are G.’s Dept. does not propose to argue the points 
made. 


GBMc ” 
The complainant remained in the Hospital as a voluntary patient for a 


few days until he could make plans for his future. He then left the Hospital on 


July 23rd. He was obligated very shortly after, to seek single welfare assistance 
of $90.00 per month. 
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I have kept in touch with him and I have leamed much of the problems 


of facing the world and society of today, after thirty years in an Institution. His 
health was obviously of some concern as well. 


aia SepeeaeSt of 1968, during my absence from the Province, Mr. Weir, 
with my authority, held two meetings with the Honourable the Attorney General 
concerning the possibility of financial assistance for the complainant. In view of 
his health and the only references he could bring forward in seeking employment 
at the age of 59, I considered him to be unemployable. 


The Honourable the Attorney General was most receptive and sympathetic 
to the plight of the complainant. 


In early October of 1968, I recommended to the Honourable the Attorney 
General that a temporary monthly allowance of $200.00 be granted to the 
complainant until such time as I could conduct a survey of his permanent needs 
and consult with those who could give me professional advice on costs of living, 


rents, etc. The temporary allowance of $200.00 per month was approved by 
Order in Council. 


On October 17th, 1968, I submitted in writing to the Honourable the 
Attorney General my firm recommendation for a monthly pension and such other 
funds as I considered necessary, from the advice I had received, to sustain the 
complainant in modest comfort for the rest of his life. 


In December of 1968, an Order in Council was approved authorizing a 
monthly pension for the complainant in the amount of $385.00. It was also 
authorized that the sum of $1,575.00 be paid to the Public Trustee for the use of 
the complainant in equipping himself with household furnishings, clothing, 
eyeglasses and other personal effects. It was further authorized that the 
Provincial Treasurer pay to the Public Trustee the sum of $500.00 to be held by 
the Public Trustee in trust as an emergency fund for the complainant. This 
latter fund, if substantially depleted, is to be replenished from public funds. 
I was gratified that the amount of the monthly pension and the amount of the 
cash grant were in the identical amounts I had recommended. I did not 
recommend any particular sum for the emergency fund, and I consider the 
amount approved completely adequate. 


To sum up at this point, immediate action had been taken to obtain the 
release of the complainant following my recommendation to the Deputy 
Attorney General. My subsequent recommendation for a temporary allowance 
had been accepted and approved. My final firm recommendations for funds to 
sustain the complainant had been accepted in their entirety, and approved by 
Order in Council. The complaint was therefore completely rectified. 


When I made a full review of my file in this matter and particularly my 
written submission to the Deputy Attorney General of June 28, I took ae 
account the provisions of Section 16 (3) of the Ombudsman Act which reads 
as follows: 


hear- 
3) It is not necessary for the Ombudsman to hold any 
ing at no person is entitled as of right to be heard by the 
Ombudsman, but, if at any time during the course of an investiga- 
tion it appears to the Ombudsman that there may be sufficient 
grounds for his making a report or recommendation that may 
adversely affect any department, agency or person, he aes ok 
to that department, agency or person an opportunity to be ai 
and the department, agency or person is entitled to counsel at the 
hearing. 
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It was my intention to publish in my Annual Report, the submission to the 
Deputy Attorney General referred to. I could not be sure of the reaction with 
which it might be received, and I felt it incumbent upon me to bring the contents 
of the subsection noted above to the attention of the Deputy Attorney General, 
and any other members of the Attorney General’s Department who might be 
concerned. 


I then wrote a personal and confidential letter of November 27th to the 
Deputy Attorney General. It was marked personal and confidential, only so 
that it should be received directly by him, and not opened at some subordinate 
level. As I have received a written opinion from the Department of the Attorney 
General approved by the Deputy Attorney General and which I shall embody 
in this report, I therefore record hereunder my letter referred to above. 


November 27, 1968. . 


PERSONAL AND CONFIDENTIAL 
Mr. John E. Hart, Q.C., 

Deputy Attorney General, 
Legislative Building, 

EDMONTON, Alberta. 


Dear Mr. Hart: 
Re: 


Detention on 
Lieutenant-Governor’s Order. 


1. The above-mentioned case must understandably be included 
in my Annual Report to the Legislature for 1968, and which I 
anticipate will be tabled during the next sitting of the Legislature. 
The report will generally follow the lines of my letter to you of 
June 28, 1968, which I wrote at your request following our meeting 
earlier on the same day. 


2. It follows therefore, that the report will be critical of the 
detention of ——________ for so many years following the not 
guilty verdict at his trial for murder, and of the period of time 
which elapsed after the decision was taken to set up a special 
Board to recommend his release or otherwise to the Lieutenant- 
Governor. 


3. Under the circumstances, I feel I should bring to your atten- 
tion Section 16(3) of The Ombudsman Act, and in particular the 
latter part of that subsection. 


4, I would be grateful if you would bring the contents of this 
letter to the attention of any members of your staff whom you feel 
may be affected, so that they may be aware of the opportunity to be 
heard, as provided for in the subsection mentioned. 


Yours very truly, 


Geo. B. McClellan, 
Ombudsman. 
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Some time later, the Deputy Attorne 
| OL , the y General advised me th 
be recelving a communication in answer to my letter. ea WoT 


| On January 9th, 1969, I received an Opinion from the Department of 
Attorney General, prepared by a Solicitor of that Department mei Bae atte 
the Deputy Attorney General himself. The date of receipt was of course after 
the close of my calendar work year, but for the same reasons as mentioned above 
I am, for these purposes, disregarding the fact that it was received in January of 
1969. I therefore consider it essential in the interests of all concerned, that the 
Opinion which I received be included in this report. ; 


__ The Opinion is dated December 6th, 1968. I embody it hereunder in its 
entirety except for the deletion of the name of the complainant and the names 
of the members of his family who were involved. 


OPINION OF THE DEPT. OF THE ATTORNEY GENERAL 


In his letter of November 27th the Ombudsman advises of the right to a hearing 
of any members of the staff of this Department who might be affected by his proposed report 
to the Legislature. In the said letter he advises that the report will be critical of the detention 
of the complainant for so many years following the “Not Guilty” verdict at his trial for murder, 
and of the period of time which elapsed after the decision was taken to set up a special Board 
to recommend his release or otherwise to the Lieutenant-Governor. At your request I have 
gathered together from the file facts and authorities which vindicate the position taken by the 
Department in this matter. For convenience I will deal with the Ombudsman’s criticisms under 
two headings: 


A. The detention of the complainant at the Alberta Hospital, Ponoka for so many years 
following the “Not Guilty” verdict at his trial. Under this heading it is proposed to deal with 
the period from 1945 until 1967. 


In his letter of June 28, 1968, the Ombudsman sets out in great detail various letters 
written over the years by the Superintendent and other Medical Officers at Ponoka, which, 
taken in the aggregate, indicate that since the early 1940’s the complainant ceased to be 
psychotic. This of course he uses in his argument that the complainant was, since his trial, 
wrongfully detained. With respect it is submitted that the Ombudsman has failed to sufficiently 
appreciate the real reasons for the complainant's detention after the trial. Before dealing with 
these reasons it is proposed to set out the law dealing with persons acquitted of an offence by 


reason of insanity. 


There is a great difference between the position of a sane person who is acquitted of 
an offence and the position of a person who is acquitted of an offence by reason of insanity. 
The former of course goes free since upon his acquittal the criminal process ends. Such is not 
the case with the latter. This position is made clear in B. B. Swadron’s Detention of the 
Mentally Disordered where at p.p. 376 - 377 the learned author observes: 


“The detention of a person acquitted on account of insanity is 
authorized by the Criminal Code, a Dominion Statute. The Dominion 
Parliament, by virtue of the British North America Act, 1867, has exclusive 
authority to legislate on the criminal law and the procedure in criminal 


matters. 


The question arises as to when the criminal process ends. It is 
clear that the criminal process terminates upon a verdict of acquittal. Does 
the same hold true in respect of an acquittal on account of insanity? If it 
does, then in the absence of any other legislative authority given to the 
Dominion Government by the constitution being of application, such 


detention would be illegal. 


The point was considered in the case of R. v. Trapnell, a decision 
in 1910 of the Ontario Court of Appeal. The following appears in the 
judgment of the Court: 


a 
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“It is essential to ascertain, in the first place, the character of the 
custody in which the men who escaped were held. They were 
confined in that which is called the criminal house of the Pro- 
vincial Asylum at Hamilton, upon an order of the Lieutenant- 
Governor of the Province, made under sec. 969 of the Criminal 
Code; so that their custody must have been as criminals; otherwise 
the enactment would be ultra vires; civil rights, and the establish- 
ment, maintenance, and management of asylums, are exclusively 
provincial matters.” 


“But it is said that these men had been acquitted, and how, then, 
could they be detained except as lunatics simply? It is true that 
they were, in a sense, acquitted by the juries by which they were 
tried; but the acquittal was a part only of the verdicts; they were 
special verdicts under sec. 966 of the Criminal Code, the full 
import of which was that each had committed the crime with 
which he was charged, but was insane at the time, and on that 
ground only was acquitted. If they had been found not guilty of 
the commission of the crime, they would have been entitled to - 
their discharge out of custody; the Criminal Code makes no 
provision for detention in such a case. 


Meredith J. A. who delivered the judgment of the Court, said 
that persons held under an order of the Lieutenant-Governor consequent 
upon an acquittal on account of insanity are in lawful custody under a 
sentence of imprisonment for less than life. It would appear that the Court 
classed an “insane asylum” as a prison. 


There is no obligation on the Lieutenant-Governor to detain a person acquitted of a. 
serious crime by reason of insanity in a mental institution. The person can be detained in a 


jail. This point is made clear in R. v. Coleman 47 Can. C.C. 148 where Rogers J. at pages. 
148-149 states: 
i" The Lieutenant-Governor has the widest discretion as to the place 
and manner of the confinement ordered. The prisoner is presumed to be 
insane under the circumstances and it is the duty of the Crown represented 
by the Provincial Government to keep him in safe custody for the purpose 
of protecting the community.” 


It matters not that the person acquitted by reason of insanity is sane for all purposes 
at the time he stands trial. Upon his acquittal he is preventively detained upon the warrant 
of the Lieutenant-Governor, for a time indeterminate, perhaps for life. In Detention of the 
Mentally Disordered (supra) at pages 380-381 the learned author states: 


«“¢ 


Although it is open to the Lieutenant-Governor of a province to 
detain a person acquitted on account of insanity in a prison, it is currently 
the practice to detain him in a mental hospital. Although some persons 
acquitted on account of insanity should properly be detained in mental 
hospitals, mental hospitalization based upon an acquittal on account of 
insanity is always a non sequitur. 


Who is properly detained in a mental hospital? Surely the answer 
is “a person with respect to whom a doctor has issued a certificate”? That 
is, a person who suffers from mental disorder to such an extent that he 
requires institutionalization. A medical certificate of a doctor gives his 
opinion that the person requires hospitalization at the time he issues the 
certificate. A verdict of acquittal on account of insanity is a Court finding, 
not a finding of doctors. The verdict is based upon the individual’s mental 
condition at the time of the offence charged, perhaps months or indeed 
years before. The only present finding that a Court makes is on the issue 
of fitness to stand trial. In order for a verdict on the issue of guilt or 
innocence to be rendered, an accused must have expressly been found fit 
to stand trial, or indeed it could be that the issue did not even arise. The fact 
of the matter is that there is no finding either by the Court or by the 
doctors of the mental condition of the individual at the time of the verdict. 


The truth is that detention under the warrant of the Lieutenant 
Governor consequent upon an acquittal on account of insanity is preventive 
detention for a time indeterminate, perhaps for life. It makes no difference 
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ae the individual is certifiable or even treatable. 
has the appearance of punishment. Professor Desmond Morton, in his 19 
C.B.C. University of the Air Series, spoke on this point: ‘ a as 


What of a person accused of crim 
defence of “Not Guilty by reason of i 


Such detention often 


bars in the Ontario Hospital at Penetanguishene that they are not 
being punished. Of them, it must also be remembered that many 
ave been found insane by a jury of laymen (no doctor is liable for 


jury service) applying the non-medical tests in Section 16 of the 
Criminal Code. 


Under what circumstances should a person acquitted of a serious crime by reason of 


insanity be released from his detention by the Lieutenant-Governor. The learned author of 


Detention of the Mentally Disordered at pages 382, 383 and 384 paints the following bleak 
picture: 


3 Taylor’s Medical Jurisprudence does not paint a bright picture in 
considering the release from mental hospitals of persons once involved in 
crime: 


In forming an opinion as the propriety of discharging a person who 
has once been confined as a patient in a mental institution, the 
particulars of his case should be examined with the same caution 
as if the object were to confine him for the first time. It may also 
happen that an individual has a lucid interval at the time of the 
examination, in which case it will be necessary to make more than 
one visit. One who has been guilty of a heinous crime like murder, 
should never on any pretence be discharged. There are often long 
lucid intervals in insanity in a form in which homicide has been 
attempted, and it is impossible to be certain that the disease is 
entirely removed. The case of a clergyman named Watson, who 
shot at the Master of the Rolls, is a case in point. He made 
repeated applications to be liberated from the Broadmoor Criminal 
Lunatic Asylum on the alleged ground that he was quite sane; but 
the Home Secretary refused to accede to this, At length he made 
a murderous attack upon the medical superintendent of the 
asylum... . 


A medical man cannot always be responsible for unfortunate 
consequences of this kind; but these and other similar instances 
show that great risk is incurred in hastily allowing the discharge 
of a mental patient who has once been guilty of a crime. 


The issue of Taylor’s Medical Jurisprudence referred to is the 10th Edition which 
was published in 1948. 


A last quotation from Detention of The Mentally Disordered (supra) which should 
-be looked at appears as follows at page 386: 


«“e 


Acting through its Lieutenant-Governor, and without the law on 
this point being changed, a province can deal with the release of such person 
in virtually any way. The discretion of the Lieutenant-Governor has in the 
various provinces been exercised in different ways. 


The McRuer Report mentioned the position in Saskatchewan. Two 
committees of review were established in that province in 1946. Although 
these committees still exist, they are apparently used sparingly because the 
psychiatrists have become discouraged. There seems often to have bzen a 
division between the two legal members and the psychiatrists, and because 
the decision had to be unanimous, the status quo was maintained. Further- 
more, the committees have only an advisory function. 
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As opposed to the Saskatchewan position with its general com- 
mittee, in 1962 a special committee in Alberta was appointed to_consider 
one case, following a petition to the Lieutenant-Governor of that Province. 
In that case, a committee of three was appointed; (1) the Chief Justice of the 
Trial Division of the Supreme Court of Alberta, (2) the medical superin- 
tendent of the mental hospital involved, and (3) the Deputy Attorney- 
General of Alberta. The committee recommended to the Attorney-General 
the advice that he should give to the Lieutenant-Governor. 


It is probable that the Ombudsman did not have the opportunity of examining the 
above authorities. It is therefore submitted that if he had done so, he would have given 
greater weight to the matters hereinafter set out and would have reached different conclusions. 


Since the Ombudsman refers in his letter of November 27, 1968, to his letter to you. 
of June 28, 1968, the June letter is of great importance. From it, it is apparent that the 
Ombudsman is of the opinion that the complainant was wrongfully detained in the mental 
hospital from September, 1945 until his release in July, 1968. It is also apparent that his. 
criticism is, in the main levelled at the Deputy Attorney General. This latter observation is. 
born out by the letters referred to. 


Since six of the eight letters referred to, and a seventh, the undated letter, all were 
received by the Deputy Attorney-General in the years 1945, 1946, 1947 and 1948, it becomes 
necessary to closely examine the file respecting these years. We must ascertain during that 
period what, if any acts or omissions took place for which the then Deputy Attorney General 
can be criticized. 


Immediately after June 18, 1946, when Mr. Justice O’Connor ordered that the 
complainant be placed in strict custody in jail and there kept pending the pleasure of the 
Lieutenant-Governor, Mr. Wilson, the Deputy Attorney General received a letter from Mr. 
Patterson, Crown Agent. This letter dated June 20, 1946, which has been overlooked by the: 
Ombudsman, is of such importance that it is proposed to quote the following part of it: 


i The trial as to the murder of —————-——————- lasted two days 
and part of an evening. The jury after being out for more than an hour 
brought in a verdict of “Not Guilty” by reason of insanity. There should 
have been a verdict of “Guilty” as charged. The Trial Judge from his 
charge would indicate that that was also his opinion. However, the jury 
no doubt had difficulty in getting over the evidence of Dr. McAllister . . 

Dr. McAlister made much of “uncontrollable impulse”. The judge in 
charging the jury made it plain to them that “uncontrollable impulse” was 
no excuse under our law. Mr. Macdonald in addressing the jury constantly 
reminded them of the fact that the complainant would be held in custody 
for the rest of his life if they found him insane and they would lose nothing 
by bringing in that verdict. I had in mind the fact that the Minister of 
Justice would have reduced the penalty to one of “Life” if we had obtained 


27? >> 


a verdict of “Guilty”. 


This letter caused the Deputy a good deal of concern as can be seen from other 
letters on the file. It indicated that the Jury might well have acquitted a dangerous criminal 
instead of a mentally deranged man. The law at that time was harsh respecting the 
detention of persons properly found “Not Guilty” of murder by reason of insanity. Indeed, 
as can be seen from the above quotation from Taylor’s Medical Jurisprudence there, at least 
as late as 1948, was strong authority to the effect that such a person should not under any 
circumstances be released from detention. What then of the situation respecting the com- 
plainant who perhaps should properly have been convicted of two murders? Would not even 
more caution be in order before advising the release of such a person? Would not the 
protection of society be a factor of even greater importance than in the case of a person 
properly found “Not Guilty” by reason of insanity? 


With these questions very much on his mind the Deputy wrote to Dr. MacLean, 
the Medical Superintendent on June 24, 1946, respecting the possibility of having the 
complainant removed from jail to the Provincial Mental Hospital. The letter to a degree is. 
critical in that it states as follows: 


«e 


You will recall that you advised that the complainant was sane 
and competent to stand trial, but it would appear that the jury rendered the 
verdict they did because defence counsel in effect told them that the com- 
plainant would be kept in an institution for the rest of his life.” 
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In the letter the Deputy asked Dr. MacLean to advise whether th lainant 
could be said to be mentally ill for the purpose of his being removed to the men hence 


In a letter of reply dated June 25, Dr. MacLean stated in part as follows: 


“ 


Such being the case, it would seem advisable and in order to 
transfer the patient to this hospital under section 970 on the basis of the 
fact that the patient is a mental defective. If it be in order for your 
Department to instruct us that the patient should be permanently institu- 
tionalized, it would simplify matters as far as we are concerned. 


In cases of this nature there is always a tendency for them to come 
under consideration from time to time, with a view to affecting their dis- 
charge. However, since there is a possibility of recurrence of the active 
psychosis, it seems only fair that the public should be protected in case 
murderous tendencies should again accompany the attack. Actually, the 
patient in his present state might get along quite well out of an institution. 
Who might question our right to detain the patient under such circum- 
stances.* Because of this latter tendency, on the part of those who would not 
be held responsible should anything of an untoward nature arise, instructions 
from your Department to retain the patient, would support our contentions 
that he should be institutionalized. 


The above letter is not referred to by the Ombudsman. The stand expressed in it, 
by the Superintendent is so clear that any subsequent deviation from this stand by him, if 
indeed there was a deviation, cannot be seriously considered. In_ this regard it is of 
importance to note that the letter of April 2, 1946, referred to in the Ombudsman’s letter was 
written before the trial and hence before the opinion expressed by Dr. MacLean in the letter 
of June 25, 1946. 


In his letter of June 28, 1968, the Ombudsman makes reference to two letters written 
to the Deputy by Dr. MacLean. These are dated June 16, 1947 and September 2, 1947. To 
explain the situation giving rise to these letters, it is necessary to look at a letter dated June 9, 
1947 written by a Solicitor, G. D. Noble to the Deputy. In this letter Mr. Noble advises that 
he had been requested to by the complainant’s mother to arrange the complainant’s discharge 
from the mental hospital. Mr. Noble advised that the mother was of the view that there 
was no justification or legal right to detain the complainant now that he had been certified 
and found sane. The Deputy, by letter dated June 10, 1947 sent this letter to Dr. MacLean 
for his views and as a result Dr. MacLean wrote the aforesaid letter of June 16, 1947. The 
Ombudsman has omitted any reference to the following wording in this letter of June 16, 1947: 


7 Since we cannot state without reservations that he would not 
develop another psychotic attack it was only logical that it should be sug- 
gested by the Court that he be institutionalized indefinitely because of the 
potential danger involved if he should be released. 


His divorced wife quite naturally has claimed protection lest, if 
released, he should try to harm her. 

It occurs to me that if his mother wishes to assume responsibility 
for him, and will give assurance that she will take him to Ontario, and 
undertakes as well to be on the alert for any signs of any future attacks, that 
he might be allowed to leave in her care.” 


It is submitted that this letter offered little assurance that the complainant’s release 
would not be detrimental to society. Note that the Doctor felt that the mother should be 


cautioned to be on the alert for future attacks. 


The Deputy wrote a further letter of June 27th to Dr. MacLean seeking further 
information pa eeetced Dr. MacLean’s memorandum of July 3, 1947 which stated: 


4 Her obligations would consist of being on the alert for any evidence 

of mental abnormality which she would then report to the proper authorities 

wherever she might be living. 

issi i i ion i i inter’s error. The 

a sion of 18 words in this quotation is not a typographical or prin 
mah ate omitted from the original Opinion submitted to the Ombudsman by the Dept. of 
the Attorney General. The letter in full, including the missing words, will be found on 
page 75. 
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It might be added here that at the time Mr. Gray was acting as Deputy Attorney 
General. ; 


Mr. Gray was in doubt about the matter and advised Mr. Noble accordingly. The 
matter was then allowed to stand over until August 1947 when Mr. Wilson returned from his 
vacation. On August 15th, Mr. Wilson wrote to Mr. Justice O’Connor advising of the request 
being made by Mr. Noble to have the complainant released to the custody of his mother. 


On August 16, 1947 His Lordship replied to this letter as follows: 
i I have your letter of the 15th instant. In my opinion if the com- 
lainant is released he will kill someone else. 


The jury found he was “Not Guilty by reason of insanity” and I 
do not hestitate in recommending that he be committed indefinitely in gaol 
under section 966 of the Criminal Code. If you do not agree I suggest that 
the complainant should be tried on the remaining charges which were 
stayed when he was acquitted of murdering ——————__——— viz. the 
charge of murdering —-----——— the attempt to murder —————————_ 
and the attempt to murder ———————__— 


I would suggest that he should first be tried on a charge of attempt 
to murder and that the venue should be changed from ————————. 


If you read my charge in the ————__—_—— case you will see 
what I thought about the guilt of the accused. Unfortunately, the jury 
accepted the evidence of Dr. McAlister and Dr. Byers that in their opinion 
the accused was insane when he committed the murder and the assurance 
of counsel for the defence that the complainant would be kept in custody.” 


On August 20, 1947 Mr. Wilson wrote to Dr. MacLean enclosing a copy of his 
letter to Mr. Justice O’Connor and His Lordship’s letter in reply. Mr. Wilson stated as follows: 


<< 


I am inclined to agree with the views expressed by Mr. Justice 
O’Connor, and feel that considerable risk would be incurred if the above 
named were released. My present difficulty is that there appears to be no 
evidence that he is insane or mentally ill, but having regard to the fact that 
you state he is a high-grade mental defective, and his past history, I am 
wondering whether you would be prepared to reconsider the whole matter 
and advise whether you consider this man is mentally ill and should be 
confined to a mental institution. 


On August 20, 1947 Mr. Wilson acknowledge the letter of Mr. Justice O’Connor, in 
which he stated: 


(i¢ 


I am again taking the matter up with Dr. MacLean to see if he 
can certify that this man is mentally ill, and should be confined to a mental 
institution, which in my opinion would be sufficient authority to enable us 
to continue holding him under a warrant of the Lieutenant Governor. If 
this cannot be obtained, consideration will be given to the question of trying 
the accused on the remaining charges outlined in your communication. 

On August 22, 1947 Mr. Justice O’Connor replied as follows: 


ce 


I have your letter of the 20th instant and I have discussed the 
matter with the Chief Justice and some of the judges. We do not agree 
that you cannot detain the complainant unless he is certified as mentally ill. 
Our feeling is that the sentence of the Court that the accused be detained 
in the Fort Saskatchewan Gaol should be carried out and that it would be 
dangerous for the Lieutenant Governor to release him. 


On September 2nd, 1947 Dr. MacLean wrote to the Deputy and the Ombudsman 
has set out an extract of this letter in his letter to you of June 28, 1968. However, the rest 
of the letter should be looked at to explain the context of the words referred to by the 
Ombudsman. Of importance are the following portions of the said letter: 


i: __In reply to your letter of August 20th, while I agree with the 
potentialities of the situation are very serious, I also believe that the problem 


involved is one which should be possible of settlement by judicial 
authorities . . . 
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This all leads to the question as to whethe 
r or not the Department 
of Justice should establish an Institution for the custodial care of ROPE tT 
who have committed serious crimes and who are potentially likely to repeat 
them, thus relieving hospitals of such responsibilities.” 


Fe ltawse In reply to this letter the Deputy on September 12, 1947 advises Dr. MacLean as 


a In view of the very definite opinion of Mr. Justice O’Connor that 


the above named should be held in confinement, I think he should not be 
released from your institution. 


I agree that there should be some Dominion institution to which 
persons of this nature should be sent, but as that seems to be something which 
cannot be accomplished at the present time, it would appear that your 


Institution is the most suitable place for him to be confined .. . ” 
Mr. Wilson then wrote to Mr. Noble as follows: 

- I have taken this matter up with the Medical Superintendent of 
the Provincial Mental Hospital and also consideration has been given to the 
course of the trial of this man, and it has been decided that it would be 
dangerous to release him from the Institution. 


Under the circumstances it is felt that this patient must be detained 
under the provisions of the Lieutenant Governor’s warrant.” 


The next letter refered to in the Ombudsman’s letter of June 28, 1968 is an undated 
letter from the complainant addresed to the Lieutenant Governor. This letter was forwarded 
to the Deputy Attorney General by Dr. Michie who was then the Medical Superintendent. 
In the letter the complainant advises the Lieutenant Governor of the circumstances of his 
detention and indicates that if he is released he will not molest his wife or her family and 
that he will go to Ontario to his aged mother. The undated letter was apparently written in 
or about the month of July 1948. 


The Ombudsman states that since the complainant was seeking the clemency of the 
Lieutenant Governor the letter should have been brought to his Honour’s attention. With 
respect the writer cannot agree since only a few months earlier the application for the 
complainant’s release by his mother had been thoroughly investigated by Mr. Wilson. Since 
then nothing new had happened which in any way could alter the Deputy’s decision. Acting 
upon the advice of the Deputy the Lieutenant Governor could not have granted the 
complainant’s application for release. 


The complainant’s undated letter was followed by a letter dated December 7, 1948 
from one, George A. Scott, wherein Scott undertook to take the complainant as a hired man on 
his farm at Rimbey, Alberta. Although the Deputy had not replied to the complainant's 
undated letter, he did reply to Mr. Scott stating that it was not possible to release the 
complainant into his care. 


In 1949 the complainant retained Mr. Neal D. Maclean to look into his detention 
and Dr. Michie asked the Deputy’s direction as to how best to deal with Mr. Maclean’s inquiry. 
Mr. Wilson suggested that Mr. Maclean be advised that the accused was mentally deficient 
and potentially dangerous and that after due consideration it had been decided that his release 
could not be recommended by the Lieutenant Governor. No further relevant letters appear 
on the file until April 26, 1967. 


B. The period of time which elapsed after the decision was taken to set up a special board 
to recommend the complainant’s release and the date of his actual release. 


We have seen that in the period from 1945 until 1967 the criticism of the 
Ombudsman is, in reality, levelled at the Deputy Attorney General. As will be ey: ste 
criticism under this heading appears to be levelled at other officers and members of the 
Department. It is therefore proposed to examine the materials on file to see if his criticism 


as well founded. 


i ital at Oliver 

April 26, 1967 Dr. Byers, Superintendent of the Alberta Hospita 
inquired rete the complainant might be freed. In answer to this letter the Asastant Deputy 
on May 24, 1967 wrote to the Superintendent asking to what extent the comp ae was 
mentally deficient. On June 1, 1967, Dr. Byers stated that the complainant was no onger a 


mental defective. 
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On June 6, 1967, the Assistant Deputy wrote to Dr. McPherson asking him to advise 
the Saari and to recommend how the matter should be disposed of. On June Leloe7, 
Dr. McPherson by memorandum addressed to the Assistant Deputy advises in part as follows: 


ri This man was not psychotic when interviewed and the hospital 
files indicate that he has not been psychotic for nearly 30 years. He has 
made a very good adjustment under the sheltered hospital life and does not 
appear anxious to break away from it. He thinks, and I agree with him, that 
he would have to adjust to outside life gradually. I would think that he 
would certainly have to remain under supervision during this adjustment 
period. As to whether or not he would be a possible danger to his wife, I 
do not think one could be dogmatic. Certainly he showed no emotional 
reaction when talking about her. I would agree that it would be reasonable 
to release him.” 


On June 30, 1967 the Assistant Deputy wrote to the Chief Justice, requesting that he 
sit as Chairman of a Committee to consider the recommendation that the complainant be 
released from the mental hospital. The Chief Justice was requested to indicate a date for the 
hearing and to advise if he would be willing to sit on the Committee. On July 6, 1967 the 
Chief Justice replied to this letter stating that in his opinion he should be the sole comimissioner 
of such a committee. He also stated that he would be able to so sit either during the summer 
months or in the month of October. 


At this point an unfortunate incident happened at Frog Lake, Saskatchewan* in that 
a person released as cured from a mental hospital murdered several people within a few days: 
of his release. The Assistant Deputy and Mr. Karoles were deeply concerned about this and 
in consequence Mr. Karoles sought the opinions of a number of psychiatrists respecting the 
possibility of recurrence of the complainant’s psychosis. 


On August 17, 1967 the Assistant Deputy wrote to Dr. Byers asking whether or not 
he considered the complainant’s plans to be realistic. In speaking of these plans the Assistant 
Deputy referred back to Dr. McPherson’s report of June 17, 1967. 


On August 23, 1967 Dr. Byers replied to the Assistant Deputy stating that in his 
opinion the complainant’s plans for the future were realistic. He added that he was in 
agreement with Dr. McPherson’s recommendation. 


The Assistant Deputy decided to again call a Committee together and on February 9, 
1968 a letter was written to Mr. Justice Greschuk. In this letter reference is made to a 
suggestion of the Chief Justice that an Edmonton Judge sit on such committees in all cases 
where the inmates seeking release are in custody in Ponoka or points north. Mr. Justice 
Greschuk by telephone stated that he would be willing to act on the committee but that he 
would not be able to do so until May. Mr. Karoles related this information to Dr. Byers on 
March 4, 1968 and in his letter requested the views of Dr. Byers. 


In a letter dated March 27, 1968, Dr. Byers replied stating that May would be a 
suitable month for him. He also advised that the complainant had developed a swelling on 
one of his ribs and that this was being investigated by the Cancer Clinic. 


On April 1st, 1968 Mr. Karoles wrote to Dr. Byers stating that the Edmonton 
members of the Supreme Court preferred the old system in which three members sat on_the 
committee, one of these being a psychiatrist. Mr. Karoles asked whether Dr. Byers would be 
able to act in this capacity. 


It would appear that Mr. Justice Greschuk was not able to sit on the committee in 
May because on April lst, 1968 Mr. Karoles wrote to Mr. Justice O’Byrne asking if he would 
be prepared to chair the committee in May. 


On April 3rd Dr. Byers wrote to Mr. Karoles stating that he would be pleased to sit 
on the committee and suggested that Dr. McPherson also be invited to sit on the committee. 


On April 19, 1968 Dr. Byers telephoned Mr. Karoles advising that the complainant 
would have to be transferred to the University of Alberta Hospital for tests. Dr. Byers 
suggested that for this reason the committee hearing might have to be delayed. 

: Subsequently on May 8, 1968 Dr. Byers wrote to Mr. Karoles advising that the 
complainant might have to have a kidney removed. He stated that he would advise Mr. Karoles 
when the complainant would be well enough to attend the hearing. 

On May 8, 1968 the Ombudsman commenced his investigation as the result of a 


letter dated February 5, 1968 sent to him by the complainant. On July 2, 1968, the 
complainant was released under the Order of the Lieutenant Governor. 


* IT can only surmise that the place referred to is Shell Lake, Saskatch v is i 
‘Alberts MAS p r o is She ake, Saskatchewan? Frog Lake Hit 
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68-110-36 (Continued) 
C. Observations and Conclusions. 


ty: It is submitted that from the da jury’ i 

y of the jury’s verdict until the date of his release 
the pe oan ee at all times properly detained at the mental hospital at Ponoka. In the 
oMe a person Roun Not Guilty _of murder by reason of insanity, that person does not go 
ree but is instead preventively detained during the pleasure of the Lieutenant Governor. The 


ee Governor could detain him in jail but, in most instances, detains him in a mental 


It matters not that at the time the i 

person stands trial he appears to be sane for all 
pore In this regard the law is punitive. The law is concerned about protecting society 
rom a possible recurrence of the psychosis which resulted in the original crime. 


The law has been particularly harsh in res "4 
é pect to persons found “Not Guilty of 
Murder” by reason of insanity. Indeed there is strong authority to the effect that persons being 


found “Not Guilty” of murder by reasons of insanity should never under any circumstances 
be released from detention. 


In the complainant’s case there is a good deal of doubt that the jury re 
proper verdict when it found him “Not Guilty” of murder by insanity. THeishis ere 
the file that the jury acted without properly applying the law as to insanity. There is also 
evidence that the jury was much influenced by the statement of the complainant’s solicitor 
oe he aes be placed in detention for life even if they found him “Not Guilty” by reason 
of insanity. 


The Deputy Attorney General as a legal officer of the Crown is bound to take 
cognizance of the law in such cases and it is apparent from reading the file that the Deputy 
Attorney General has properly appreciated and applied the law. 


Throughout this file the one clear fact emerges that none of the medical experts 
involved could give any clear assurance that the complainant could be released without any 
possibility of his psychosis reoccurring. Even Dr. McPherson in his memo of June 17, 1967 
to the Assistant Deputy states that the complainant, if released, would have to remain under 
supervision. He goes on and states that he does not think that one should be dogmatic as to 
whether or not the complainant would be a possible danger to his wife. 


The Deputy Attorney General made a careful investigation into the possibility of 
releasing the complainant on more than one occasion. Perhaps the most compelling factor in 
his decision not to release the complainant was the stand taken by Mr. Justice O’Connor who 
was the judge presiding at the complainant’s trial. In the words of Mr. Justice O'Connor “In 
my opinion if the complainant is released he will kill someone else”. 


Much has been made by the Ombudsman, of the fact that the undated letter 
addressed by the complainant to the Lieutenant Governor in 1948 was not referred to the 
Lieutenant Governor by the Attorney General. It is the submission of the writer that the 
situation respecting the complainant had not changed from what it was a few months earlier 
when the Deputy Attorney General had carefully investigated _the advisability of releasing him. 
There, therefore, was no necessity for the Deputy Attorney General to being this letter to the 
attention of the Lieutenant Governor. 


Much weight has been placed by the Ombudsman on certain parts of letters written 
by the Medical Superintendent and other Doctors to the Deputy Attorney General and other 
persons in this Department. Insofar as these letters are concerned they only indicate medical 
opinion. The Deputy Attorney General is entitled to look at and indeed must be bound by the 
law in this field. In the writer’s opinion he has in no way been negligent in properly applying 
the law nor has he omitted to apply the law. 


2. There was no undue delay in the arranging of a commission to hear the recommenda- 
tion for the complainant’s release. As early as 1962 a practice grew up in Alberta under 
which a three man commission would hear applications for the release of those inmates of 
mental institutions who had been detained as a result of having been found | Not Guilty of a 
crime by reason of insanity. This practice is considered a laudable one in “Detention of The 
Mentally Disordered” (supra). From the month of April, 1967, when Dr. Byers inquired 
whether or not the complainant might be freed, until the day of his release no member of this 
Department was in any way remiss or negligent. Reasonable steps were taken to have a 
commission appointed and most of the delay encountered in the setting up of the commission 
was due to the unavailability of a judge. The rest of the delay was due to the necessity of 


the complainant being treated in the hospital. 
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3. In my earlier conversation with you we discussed Bill c 195 which was first introduced 
to Parliament in September, 1967. We agreed that the provisions of this bill respecting persons 
held in detention following their acquittal by reason of insanity are most desirable in that they 
set up a Board of Review and provide a specific procedure under which persons such as the 
‘complainant can periodically have their cases reviewed by that board. At last the Federal 
Government is giving some guidance respecting the legal proceedings involved in the detention 
and ultimate release of persons acquitted by reason of insanity. 


Unfortunately, these said provisions are not yet law although it is hoped that they 
will become law at the present session of Parliament. The ultimate responsibility for advising 
the Lieutenant Governor in these matters therefore still rests with the Attorney General. 


At our said earlier discussion we both agreed that you as a Law Officer of the 
Crown acting on behalf of the Attorney General with his full knowledge and consent were 
justified in agreeing with the Ombudsman to the immediate release of the complainant and in 
recommending such release to the Lieutenant Governor. You were quite entitled to take into 
consideration the long detention of the complainant and his illness in reaching your decision 
to advise the Lieutenant Governor that it was in order to release the complainant. Your 
decision was made easier by the fact that the Ombudsman is sharing with you the 
responsibility for it. 


4, With this memorandum I am enclosing a Recommendation for an Order-in-Council 
dealing with the payment of a pension and other moneys to the complainant. You will recall 
that in our earlier discussions we both felt that this is a matter which should more properly 
be the concern of the Department of Public Welfare or of some other department (other than 
our own). However, we both felt that available welfare schemes did not appear broad enough 
to cover the complainant’s situation. For this reason, we agreed that it was within the 
jurisdiction of the Ombudsman to recommend to the Executive Council that welfare payments 
e made to the complainant. 


On the other hand you shared my opinion that section 12 (1) (b) of The 
Ombudsman Act does not permit the Ombudsman to investigate the actions taken by the 
Deputy Attorney General or by the Assistant Deputy Attorney General in connection with the 
release of the complainant. Without that jurisdiction the proposed criticisms of these officials, 
even though it were justified, which we do not believe to be the case, should not be made.” 


ENDS 


: I must confess to some surprise at the opinions expressed that I lacked 
jurisdiction to investigate this matter. My surprise arises from the fact that every 
recommendation I had made in this case had been accepted. The almost 
immediate unconditional release of the complainant had followed my first 
recommendation. My subsequent recommendation for temporary financial aid 
and my eventual recommendation for a permanent pension and other financial 
assistance had been accepted and had been acted upon by the Executive Council 
resulting in the enabling Orders in Council. At no time until the receipt of this 
Opinion on January 9th, 1969, had any question of my jurisdiction been raised 


with me by anyone. At this stage the challenge to my jurisdiction does seem to 
me somewhat academic. 


From the views expressed in this Opinion, I find myself in the unique 
position of sharing with the Deputy Attorney General, the responsibility for the 
release of the complainant in a matter in which I am also alleged to have no 
jurisdiction. 

As this report is written, I have been advised that the complainant is 
awaiting a bed in a Cancer Hospital preparatory to further surgery. 


100 


DEPARTMENT OF THE ATTORNEY-GENERAL 
68-110-55 


The complainant is an inmate in a Provincial Mental Hospital. He wrote 
me asking my assistance in seeking his release. 


Investigation revealed that he was admitted to the Provincial Traini 
ain 
School in Red Deer, now known as the Alberta School Hospital, in 1936, tag 
close to 33 years ago. His mental age and other mental qualities are such as to 
fully confirm his first admission. 


In 1941 he was charged with murder, the victim being a fellow patient at 
the Provincial Training School. He was found not guilty of murder by reason 
of insanity in October of 1941. He was then transferred to an Alberta Mental 
Hospital to be detained, by authority of an Order of the Lieutenant-Governor 
issued under the provisions of the Criminal Code of Canada. He has been 
detained ever since, a period of over twenty-seven years. 


During that time he has escaped from the Hospital on numerous occasions 
his last being in 1955, when he escaped in the company of another patient. During 
the time that he and the other man were at large, an elderly man in the vicinity 
of the Hospital was attacked and subsequently died. There is some reason to 
suspect that this patient or the man with whom he escaped or both, were 
involved in the attack. There is no actual proof of this suspicion. However, as a 
result he has been kept under maximum security, and quite understandably. He 
is considered by the Hospital authorities to be very dangerous and requiring very 
close supervision. 

My investigation also revealed that there has never been a Commission or 
any form of medical hearing in regard to this patient. Thus there has been no 
review by an independent tribunal, of his confinement in a Mental Hospital, and 
as I have indicated elsewhere in this Report, this is a situation which, in my view, 
should no longer be allowed to continue. 


I think the results of any such tribunal can be quite easily forecast, and I 
may say that I have personally observed this patient. None the less it is my firm 
view that the public mind can never be entirely satisfied as to the manner in 
which patients committed in this manner are dealt with, until such time as there 
is provided, some form of independent tribunal for review at regular stated 
intervals. 

On December 12th, I brought this case to the attention of the Deputy 
Attorney-General, and [ asked that some form of hearing be considered for this 
patient. I also raised the suggestion that if the patient could be released from 
detention under authority of the Lieutenant-Governor’s warrant, and certified 
under the Provincial Mental Health Act, he could from thereon be dealt with as 
a medical patient for whom there are adequate review procedures provided by 
law. 
I received a letter from the Department of the Attorney-General dated 
December 19th, advising that the necessary documentation and recommenda- 
tions, for the purpose of having this patient placed under the direction of the 
Minister of Health were being prepared. Under such circumstances a Certificate 
may be issued and a review of his case heard by the Review Panel provided for 
in the Mental Health Act. He will cease to be a legal prisoner held under the 
Criminal Code, and will become a medical patient properly certified under the 
provisions of the Alberta Mental Health Act, and with recourse to the Review 
procedures as provided for under that Act. 

Such action has now been taken by Order of the Lieutenant-Governor. 


No question of my jurisdiction was raised. 
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DEPARTMENT OF THE ATTORNEY-GENERAL 


68-110-50 


The complainant was serving a sentence of one year’s imprisonment in an 
Alberta Gaol. He reported to the Ombudsman’s Office that he had been arrested 
‘in Montreal on a warrant held by the Police in Alberta, and had been escorted 
back to Alberta by the R.C.M.P. where he was tried and sentenced, as 
mentioned above, for his offence. 


He was due for release in December, 1968, and his complaint was that he 
had applied through the Warden for his fare back to his home in Montreal, and 
that the Warden had indicated that he had no authority to grant such transporta- 
tion. The prisoner had then applied to the R.C.M.P. for transportation to 
Montreal, and had been informed, quite rightly, that the R.C.M.P. could not 
provide his transportation to Montreal. 


The complainant stated to me that he had no funds and, “by refusing to 
help me help myself, the Administration is encouraging my criminal activities”. 
I later ascertained that his activities in his chosen field of endeavour, prior 
to his most recent conviction, did not appear to have suffered from lack of 
encouragement. 


There is Statutory provision, giving the Attorney-General a discretion to 
supply transportation to prisoners who have served their term of imprisonment, 
upon leaving the Gaol. 


As the prisoner anticipated his release within a matter of a day or two, I 
communicated directly with the Director of Correction Services of the Depart- 
ment of the Attorney-General. It was not necessary for me to make any recom- 
mendation, as the Director, after hearing the circumstances, advised me im- 
mediately that transportation would be provided for the prisoner in question to 
his home in Montreal. I later confirmed this conversation in writing to the 
Director, and also advised the prisoner in writing of the good news. He replied 
to my letter thanking me for the action taken, which I suspect may, in the long 
run, prove to have been an economical one for the Province. The case was 
concluded and shown as “Rectified.” 
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DEPARTMENT OF EDUCATION 
68-120-6 


The complainant had applied to enter the Biological Sciences Class at the 
Northern Alberta Institute of Technology. His application was declined with a 
refund of his registration fees. 


He complained to the Ombudsman and his complaint was referred to the 
Deputy-Minister of Education. 


I was advised by written memo of the Deputy-Minister dated September 
3rd, 1968, that the Vice-Principal of the N.A.I.T. had forwarded to me an explana- 
tion of the refusal to admit the complainant into this particular course. The 
complainant was apparently advised of other courses available. 


Considerable correspondence followed, as to the credits which the com- 
plainant had acquired to make him eligible for the course. 


Eventually my Office was advised that the complainant would be accepted, 
and he was so notified. There appears to have been some difficulty in ascertain- 
ing the complainant’s full qualifications, before his application reached the 
authorities who select the candidates. This misunderstanding may have been 
the reason for his original rejection. He was advised by this Office that he had 
finally been accepted and the complaint was therefore “Rectified.” 
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DEPARTMENT OF EDUCATION 


68-120-7 


The complainant in this case was the President of a Jewish Parochial 
School Association. His complaint dealt with one school with a registration of 
some sixty-five day school children and thirty night school children. The teaching 
staff consisted of four English teachers and four Jewish teachers. 


During a change over of teaching staff two new teachers were appointed, 
only one of whom is concerned with this particular complaint. 


The teacher in this case was a French-speaking Canadian lady from the 
Province of Quebec, where she had previously taught school for four years, and 
who now resides in the Province of Alberta. She is bilingual and it was intended 
that she would teach several subjects, one of which was to be conversational 
French. 


It should be understood that the children in this school go only: to the 
sixth grade, and then enter the General Public School system in their seventh 
grade. 


However, the School Association was advised by the Registrar of 
Teachers, an officer of the Department of Education, that this particular teacher 
could not receive certification to teach in Alberta. The primary reason apparently 
was that she did not have her Grade 12, and it should be explained that in the 
province of Quebec, I am advised that students may enter the two year Teachers 
College Course after completing Grade 11. Apparently this teacher did so and 
after graduating from the College taught four years in the city of Montreal. 


The Board then asked if the Department would give a Letter of Authority 
which would allow the teacher to teach at the school while she was at the same 
time attempting to get her Grade 12 subjects through night classes. This 
proposition was also refused. 


The Board of the school was understandably concerned as the beginning 
of the scholastic year was immediately upon it, and if this particular teacher 
could not be authorized to teach for that year, there would have to be a change 
in the curriculum to suit whatever other teacher could be found. 


My preliminary investigation revealed that the standard for this province 
for such teachers includes the necessity of holding a Grade 12 certificate, and I 
fully appreciated the fact that if the Department of Education permits an 
erosion of its standards to suit individual cases, the time may well come when 
the standards adopted no longer have any real meaning. Furthermore, precedents: 
will have been established, which well may be used for submissions in other 
cases. I therefore concerned myself only with the decision to decline to provide 
a Letter of Authority. 


I was advised by the Department of Education that there exists within the 
Department a Certification Referral Committee to which an appeal may be made 
by persons from other jurisdictions outside the province of Alberta, who have 
been refused certification to teach in the province on the grounds that they do 
not meet the standards as laid down for this province. I requested the Depart- 
ment to advise me whether the complainant had been advised of the right of 
appeal to the Certification Referral Committee. My request was submitted by 
telephone on the 3rd of October, and again in writing on the 10th of October. 
No reply having been received, my office again brought the matter to the 
attention of the Department on the 25th of November and I was provided with a 


soy of the letter from the Department to the complainant dated November 29, 
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At that same time I was advised that the file in this case had been misfiled 
in the departmental offices and could not be located for some time. Immediately 


upon it being located, the complainant was advised of the right of appeal of the 
teacher in question. 


As, of course, it was now clear that a new avenue of appeal had opened 
to the complainant, other than through the Ombudsman’s office, I was obligated 
to decline to continue my investigation as required by the Act.* | 


I so notified the complainant advising him that of course he could resubmit 
his complaint to me if he did not receive what he considered satisfaction after 
the further appeal was heard. I also advised the Department of Education that 
I was closing my file and gave the reasons therefor, 


* 12(1)(a) — The Ombudsman Act. 
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DEPARTMENT OF HEALTH 


68-130-4 


The complainant in this case is a University graduate employed in a 
professional capacity, and at the same time preparing himself for more advanced 
degrees in his profession. 


His complaint to me was as follows. In the summer of 1967, he was 
admitted to an Alberta Mental Hospital, having been apprehended by the 
R.C.M.P., and having been, quite properly, medically certified as suffering from 
a mental illness. 


On the night of his admission to the Mental Hospital, he had managed to 
jump through a second story window to the ground, at which time he broke 
his left ankle and his left heel. The window had been previously broken, and had 
been boarded up temporarily. 


According to his own story he was given medical treatment and placed in 
a cast, but eventually was taken to a Hospital for a surgical operation on his 


ankle. 


While at that particular Hospital he was in the psychiatric ward and states 
that he had excellent medical care. At the time he was discharged from the 
Hospital, having completed the necessary surgical attention to his physical 
disabilities, he was also discharged as having recovered from his mental 
condition. 


He very soon obtained an appointment in his own profession, and was able 
to continue his studies towards a more advanced degree. 


However he was still having difficulty with his left ankle, and was placed 
under the care of an Orthopaedic Surgeon. According to his own story, he may 
require one or two further operations and there were other medical complica- 
tions, which indicated the possibility of some permanent disability to his ankle. 
His profession is such that he may be required to walk long distances over rough 
terrain, and there was some question as to wheiher he would be able to do so. 
I make it very clear at this point, that this is simply the information which I have 
received from the complainant. 


Sometime after his release from the Hospital, he received a bill in the 
amount of $396.85. This bill was composed of $85.85 from the Alberta Mental 
Hospital in which he had been confined, and a bill of $311.00 for the period of 
time that he was in the Medical Hospital. Sometime later he received a further 
bill from the Medical Hospital in the amount of $311.00. 


Not being sure where he stood, he paid a small amount to the Medical 
Hospital towards his bill, and not long before he discussed the matter with me, 
that amount of $50.00 had been returned to him by the Medical Hospital. I 
should mention that he was not covered by Medical or Hospital Services at the 
time of his accident. His problem was apparently that he had been out of his 
former Province sufficiently long to lose out on the Medical Services for which 
he had paid in that Province, and he had not yet been in Alberta sufficiently long 
to qualify under the Alberta Health Plan. 


The problem was therefore, as to who is responsible for his hospital bills 
incurred, and what, if any, responsibility lay upon the Mental Hospital for the 
injuries he had received, in the event that such injuries should eventually restrict 
him in the pursuit of his profession. | 
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My investigation revealed that there had been some minor mix-up in the 
accounting system and that it had never been intended by the Department of 
Health that he should be billed for the medical attention which he had received. 
The bills through the Medical Hospital had been paid, hence the refund of his 
small down payment to him. I was therefore able to ascertain that he had no 
large medical bills hanging over his head from his previous injuries. 


However as there was a possibility that he was facing further surgical 
attention, including operations, the question arose as to whether he had any 
right to compensation from the Department of Health as a result of having 


jumped through the window in the Mental Hospital, during a time in which he 
was mentally incompetent. 


As the question of medical and Hospital expenses previously incurred 
was now settled, and as these had been looked after by the Department of 
Health, there remained only the question of the future of the complainant. There 
was the possibility of further surgery; there was the possibility of a permanent 
incapacity which might have a bearing on his career, and there was of course the 
question of what responsibility, if any, lay upon the shoulders of the Department 
of Health, due to the fact that the complainant while under normal restraint in a 
Provincial Mental Hospital had been able to jump through a window, thus injuring 
himself as has been described. 


I decided that as the matter of the Hospital and Doctor’s bills had been 
settled, the complaint was rectified in so far as the Ombudsman’s Office was 
concerned. I also decided that there was an obvious channel of appeal still 
available to the complainant from here on, namely,the right to take civil action 
for damages. I had received every co-operation in this investigation from the 
Department of Health and indeed the Deputy Minister had volunteered his 
willingness to have an interview with the complainant and to listen to his 
complaint. 


I therefore advised the complainant that he should seek legal advice as 
to his further course of action. The complainant obtained legal advice and I had 
a discussion with his Solicitor, who agreed that so far as jurisdiction was con- 
cerned, the Ombudsman had completed his function in having obtained proper 
adjustment in connection with medical expenses. 


The complainant on the advice of his Solicitor entered civil action against 
the Depariment of Health, which act at once removed me from the investigation. 
As the matter of Hospital bills had now been settled to the satisfaction of the 
complainant, I showed this complaint as rectified, and I have of course no concern 
in the results of any civil action entered by the complainant. 


i ; inant expressing 
I received in due course a very nice letter from the complainant exp 
to me his thanks for the action taken by the Ombudsman and I have therefore 


closed my file. 
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DEPARTMENT OF PUBLIC HEALTH 


68-130-5 


This complaint was made by a patient in an Alberta Mental Hospital held 
under a Lieutenant Governor’s warrant by authority of the Criminal Code of 
Canada. This case differs somewhat from some of the others menticned in this 
Report in that this patient was in fact convicted of murder in 1948 and was 
sentenced to death by hanging. Prior to the date of execution he became psy- 
chotic and was admitted to an Alberta Mental Hospital in January of 1949, just 
a few days less than 20 years ago. According to the records which have been 
supplied to me by the Attorney General’s Department, he has not had any review 
or appeal hearing on the question of his sanity in that time. He is reported by the 
attending psychiatrists at the hospital as being still psychotic and very delusional. 
There is no reason to do other than fully accept this medical opinion. However, 
in view of the lack of any law, Federal or Provincial, requiring an independent 
tribunal to rule on cases such as this at regular intervals, there is, in my view, 
an unfair responsibility placed upon the shoulders of the medical staff of the 
hospital. 


This patient was placed in the hospital under Federal law. The Federal 
Law does not yet have any provision, providing for regular reviews of such cases 
by independent tribunals. 


I believe, that in line with modern thinking on questions of penology and 
on the treatment of the mentally ill, our present system of treating the criminally 
insane and the medically psychotic in the same institutions, is archaic. There is 
a strong element of restraint and confinement, which necessarily arises in the 
handling of the criminally insane. Our mental hospitals are, at the same time, 
striving to reduce the confinement and restraining aspects of treatment for those 
who are medically psychotic, as early as such patients can be dealt with in such 
a manner. 


I submit that two such dissimilar programs should no longer be carried 
out in a single institution, and that the time has come when Mental Institutions 
for the criminally insane should be established and operated by the Federal 
Government. The treatment of the criminally psychotic is usually a long and slow 
process, and the precedent is already established whereby the Federal Govern- 
ment accepts responsibility for the imprisonment and rehabilitation of long-term 
prisoners. 


Having regard to all the circumstances, I have closed my file. 
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DEPARTMENT OF HEALTH 
68-130-8 


The report which follows results from the first investigation which I have 
undertaken on my own motion, and without being the recipient of a complaint 
from any outside source. Such procedure is provided for in the Ombudsman Act*, 
although it is rarely used. This Section provides an opportunity for the 
Ombudsman to carry out an investigation on his own volition into matters in 
which there is grave public concern, but about which he has received no direct 
complaint from any individual or any organization. 


My full investigation was completely summarized in my report to the 
Deputy Minister of Health, dated October 15th, 1968, which report was also 
studied by The Honourable Dr. J. Donovan Ross, Minister of Health for the 
Province of Alberta. 


I do not feel that I can better condense the story of this lengthy and 
detailed investigation than by including in this report the complete report which 
I submitted to Dr. P. B. Rose, Deputy Minister of Health. So far as I am aware, 
this report has not yet been published elsewhere in its entirety. 


The report reads as follows: 


October 15, 1968, 
920 Centennial Bldg. 


Our File: 68-130-8 

Drea Be hose, 

Deputy Minister of Health, 
Administration Building, 
Edmonton, Alberta. 


Dear Dr. Rose: 


Re: Alleged Mistreatment of Patients 
Alberta Hospital (Oliver) 


Enquiry by Ombudsman, 
Section 11(2) The Ombudsman Act. 


I am writing to you, further to my letter of March 6th in 
which I advised you that I proposed to carry out an investigation 
into certain allegations of mistreatment of patients at the Alberta 
Hospital, Oliver, in accordance with the powers given me under 
Section 11(2) of The Ombudsman Act. 


2. The allegations referred to, appeared on page 11 of the 
Canadian Magazine of February 24, 1968. The Canadian Magazine 
is a weekend supplement of the Edmonton Journal and the Calgary 
Herald insofar as this Province is concerned. They appeared in an 
article by G. Tori Salter, which was headed “Five Days of Degrad- 
ation” and dealt with the experiences of the author while a volun- 
tary female patient at the Alberta Hospital, Oliver. Miss Salter had 
obtained admission to the Hospital as a patient under an assumed 
name by feigning mental illness. 


* Section 11 (2) 
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3. My investigations, which were carried out by both myself 
and an investigator from my office, dealt, in the main, with the 
following statement which appeared in the article. 
a A former woman patient, well educated and 
trained in a career, wrote to the Edmonton Journal 
claiming that one area of a particular ward was re- 
served for newly-admitted or quite ill patients who 
were kept there naked, with only a mattress to sleep 
on. 
is And while at the hospital, an attractive blonde 
high school student told me she had been sent to this 
area for observation. “Iwo men grabbed me — they 
were hospital attendants — tore off my clothes and 
threw me into a cold cell with a stone floor,’ she said. 
‘It was about seven-feet by seven-feet. 
: ‘They ripped all my clothes off, tearing my 
blouse into pieces, yanked off my skirt, pulling the 
zipper out, and tore holes in my mesh stockings. 
3 ‘The room had a small, barred window and the 
men kept coming back to look at me. I tried to hide 
my nakedness by crouching in a corner. Later they 
threw in a heavy canvas sheet. I used it to sit on 
because the floor was so cold.’ 


An Edmonton Journal article quotes the same 
ex-patient as saying: ‘Once an alcoholic was put in a 
side room, and two attendants got a bottle of liquor, 
poured it under the door and watched the man lick it 
up off the floor.’ 3 


4, My decision to commence the investigation on my own 
motion, which I am authorized to do, under the authority of 
Section 11(2) of The Ombudsman Act, Chapter 59, Statutes of 
Alberta, 1967, was prompted by a statement in the Edmonton Jour- 
nal of Wednesday, March 6, 1968, attributed to Miss Salter which 
read as follows: 


‘ ‘Absolutely False’ is the manner in which Dr. 
Ross (Minister of Health) brands my account of a 
young female patient whose clothing was ripped off by 
two male attendants. 

’ The facts: Let me state that the name of this 
patient can be made available to a responsible official. 
Further that her written testimony has been filed with 
the editor of The Canadian. During my hospital stay, 
several patients, alcoholics who were “drying out’ and 
quite sane, testified to the institution’s practice of strip- 
ping ‘troublesome’ female patients and throwing them 
naked into small cells; that their screams could be 
heard all over the ward. ~ 


5. I would point out that in commencing this investigation, I 
was in no wise investigating the Press. Other than the conversation 
and correspondence which I had with the Publisher of the Journal, 
who was also formerly the Publisher of The Canadian, and a letter 
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announcing my investigation to the Editor of the Calgary Herald 
and the Canadian Magazine, no member of the Press has been 
interviewed or approached in any way. 


6. This was an investigation involving a Department of the 
Government of the Province of Alberta, as provided for in The 
Ombudsman Act. My intention was to find out, if possible, whether 
these particular incidents could be proved to be true or false, and if 
true, to recommend to the Department of Health and its Minister, 
appropriate measures to deal with the persons responsible. 


Me Despite Miss Salter’s statement that the name of this patient 
could be made available to a responsible official, and my own 
written request to the Publisher of the Journal, Mr. Ross Munro 
of March 6, that I be provided with the name, it was not supplied 
to me, nor was the statement referred to made available. 


8. I had a personal discussion with Mr. Munro involving my 
request for the name of the patient. For reasons which gave him 
great concern, which reasons I may say I understood, he was 
reluctant to provide me with the name or the statement at that time, 
except on a completely confidential basis. I did not feel that I 
should press him further for the name in view of his concern; in 
view of the fact that I could not accept the name conditionally, 
and considering that I believed it highly likely that the investiga- 
tion would divulge the name in any event. None the less, the name, 
which Miss Salter stated was available to a responsible official, 
was not made available to me. 


9. The investigation was commenced. Parts of it were carried 
out by myself, and others by an investigator for this office. Some 
of the enquiries were carried out jointly, particularly the inspection 
of the facilities of the Hospital as described in the article, as well 
as some other facilities of the Hospital. 


10. During my investigation I received full co-operation from 
the Medical Superintendent in charge of the Hospital, and from 
other members of the staff who were interviewed. 


11. The particular source of information referred to by Miss 
Salter was identified, as well as several others whom I believe to 
have supplied information to Miss Salter. 


12. It was learned that Miss Salter had herself admitted to the 
Hospital as a voluntary patient under the name of Miss Jean 
MacLean. She was admitted on November 16, 1967, in the after- 
noon. As she herself states in her article, she expressed suicidal 
tendencies, and other symptoms of a depressed state of mind. She 
was accompanied by a man whom she identified as her nephew, and 
whose name she said was Ronald MacLean. She gave his address, 
which has been checked and found to be a former private home, 
converted into apartments. One of the apartments 1s occupied by 
a Press reporter, whose name is not pertinent to this enquiry. 


13. Miss MacLean (Salter) was admitted to Ward 5A, and it is 
important to note that all female patients, who may be considered 
destructive to themselves or others, are admitted to this Ward for 
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observation. Not all patients are admitted to this Ward upon arrival 
at the hospital. There are others whose illness does not include 
deep depression or potential self-destruction, and these may well 
be admitted directly to “open Wards.” Considering the symptoms 
which Miss Salter described, her admittance to Ward 5A was 
normal, and usual for her type of case. 


14. Part of Ward 5A is separated from the remainder by a locked 
door, and the separated part is reserved for intensive care patients. 
Intensive care patients are those who require the closest supervision 
as they may well injure themselves or injure others. It is indeed 
necessary at times to use confining and restrictive measures with 
some of these patients. The extent of the seclusion used is 


entirely dependent on the risk to the patient or to those around 
her. 


15. Iam not without considerable personal experience in dealing 
with the emotionally ill at first hand, and I am well aware that 
sometimes what might appear to be strong measures of contain- 
ment, are required to avoid serious injury or self-destruction. 


16. I personally inspected the intensive care area of Ward 5A, 
and at the time of my inspection there was a female patient 
undergoing restraint and observation. There are a number of small 
rooms used for this purpose. They are not cells. They normally 
have one or two beds in them. They are separate from the multi 
bed sleeping quarters; and they are normally occupied at night 
by one or two patients in a semi-private hospital room capacity. 


17. ‘If it becomes necessary to seclude a female patient, the 
procedure which is laid down, is that those articles of furniture, 
which the patient may use to harm herself, are removed from the 
room. This usually includes bedding which can be used for self- 
inflicted injuries; it may even include a bed, because patients have 
been known to use a bed to dive headfirst into the floor or the wall; 
it may include portions or all of the patient’s clothing. In extreme 
cases, a patient left with merely a brassiere can quite easily convert 
it to an instrument of strangulation. 


18. Patients who are particularly violent may certainly have to 
have their clothes removed completely; confined to one of these 
rooms emptied of fumiture, except for a mattress and a blanket 
made of a type of cloth which cannot be torn or ripped into lengths. 


19. On occasion it becomes necessary to remove the clothing 
from a seriously disturbed patient, and as sometimes happens, the 
nurses and female staff are unable to control the patient sufficiently 
to remove the clothing. 


20. At such times it is customary to phone to a Men’s Ward to 
obtain the services of one or more male attendants. It is important 
to note that these male attendants must, according to the regula- 
tions, be checked out of the Men’s Ward in which they are regularly 
working, and which is in an entirely separate building some distance 
from Ward 5A. They must also be checked into Ward 5A at the 
nursing station on arrival. 
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21. Their services are used to constrain the patient, and as much 
as possible a sheet or other form of cloth is placed in front of the 
female patient, and the actual removal of clothing is done by female 


staff. The policy is specific that there t al 
member of the staff present, must always be a female 


22. _ To one who has little knowledge of the extremes of violence 
to which the seriously disturbed mental patient can exert himself 
it is perhaps difficult to comprehend the measures which may be 
required in restraining such a patient. 


23. I can find no evidence that patients are kept in this confine- 
ment any longer than is absolutely necessary to protect them from 
themselves, and to ensure their safety until the current period of 
hostility or depression has passed. 


24, So far as I can find, there is no record that Miss Salter’s 
informant who gave her the written statement, ever required 
confinement in this manner during her several admissions to the 
Hospital as a patient. I would add that it would be most difficult 
to delete from, or add to her medical record as it appears in the 
Daily Records kept, without such alteration being obvious. 


25. The Daily Record is a running commentary of treatments 
given and evenis, much in the manner of a log. It runs in normal 
sequence, and a patient’s name may appear several times in the day 
as events occur. 


26. — Miss Salter’s informant apparently stated to her that she had 
had her clothes removed by two male attendants, and had been 
placed in a cell, and that the two male attendants kept coming back 
to look in at her. The male attendants who, as mentioned before, 
are brought specifically from a Male Ward in another building to 
assist in restraining a violent patient, must return to their own Ward 
when no longer required. These attendants are in fact on duty ina 
Male Ward and could not, in any Hospital, be spared from their 
duties in their own Ward for more than a short period. Further- 
more, they are required to check back out at the nursing station of 
the Female Ward 5A where they entered, and to check in on return- 
ing to their own Ward, before resuming their duties. 


27. It would not be possible for two male attendants to be at 
large in the Female Ward 5A and in a position to be coming back 
and peering into a female patient's room, over any considerable 
period of time, without both the knowledge and concurrence of the 
female nursing staff on duty in that Ward. Additionally, unless the 
staff of their own Ward were prepared to tolerate their absence, 
they would have to return to their normal duties within a short 
space of time, or enquiries would be made for them. 


98. I have, however, ascertained that it is quite possible that one 
or more Doctors would look in on a patient who has exhibited 
severe symptoms, and quite likely that the Doctors would visit and 
observe a patient who had exhibited symptoms so violent as to 
require the type of restriction as described by Miss Salter in the 
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29. None the less, there is no record that Miss Salter’s informant, 
who gave the written statement, has ever required this type of 
restraint. However, another teenager who was in the same Ward 
at the time that Miss Salter was there, and who associated with Miss 
Salter’s informant, was required to be restrained on one occasion 
during a previous admission, but not by any means to the extent 
described, according to the Hospital records. 


30. I have, of course, taken into consideration the obvious 
question as to whether such an incident could occur without the 
knowledge of the staff. Such an incident could occur, but after 
careful examination, I am satisfied that it could not occur without 
the knowledge of responsible staff. I am further satisfied that any 
complaint made to supervisory staff of such an incident, would have 
to be investigated. j 


31. As to such an incident happening without the knowledge of 
supervisory staff, I can see no way how this could have happened, 
unless there was a complete conspiracy involving the Professional 
staff of the Ward of the Hospital. The extent of my investigation 
was well known to the Hospital staff, who were also aware about 
the matters of which I was particularly concerned. I cannot accept 
the possibility that all members of the staff, with their professional 
backgrcund and reputations, would be prepared to co-operate in 
withholding such information. 


32. To sum up this phase, the statement of a former woman 
patient which is referred to in Miss Salter’s article, claims that “one 
area of a particular ward was reserved for newly-admitted or quite 
ill patients who were kept there naked, with only a mattress to sleep 
on.” That statement indicates a general procedure, not one isolated 
incident. I am satisfied that no general procedure of this nature 
could possibly occur without the connivance of the hospital staff 
at a professional level. 


33. Miss Salter quotes two sources of information, one “a former 
woman patient,” and the other “an attractive blonde high school 
student.” The first patient was the subject of a previous article in 
the Edmonton Journal in which she is referred to as “well educated 
and trained in a career.” Miss Salter describes her in the same 
words. I, of course, have no knowledge as to whether Miss Salter 
interviewed this “former woman patient,” or relied on the Journal 
for her story. As mentioned before, the “attractive blonde high 
school student,” the second informant, has been identified as well as 
her associate, another teenage girl. There were apparently other 
younger patients with whom Miss Salter talked. 


34. As for the two teenagers mentioned, including Miss Salter’s 
source of information, I have obtained through sources other than 
the hospital, a very extensive record of their background, their 
problems, and the incidents and situations which brought them to 
the hospital as patients, not only on one occasion, but in each case 
on several occasions. I weighed the value of interviewing them in 
the public interest, as against the risk of causing further emotional 
turbulence to them if I did so. In arriving at a decision, I made a 
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very careful study of information about them which is known to a 


number of other authorities, and I have studied their family 
background. 


35. After serious consideration, I came to the conclusion that I 
was not prepared to take the risk of interrogating either of them, and 
that there was indeed a risk of creating a recurrence of the problems 
which have plagued these two young women in the past. It is for 
this reason that I mentioned earlier in this letter, that I understood 
Mr. Munro's reluctance to supply me with the name of the in- 
formant. It is indeed unfortunate that Miss Salter was not aware 
of the information which I have, before she wrote her article. 


36. I can only say, relying on a good many years of practical 
experience in dealing with human problems, that I could not pos- 
sibly place any reliance on any stories which these two young 
women would tell. Particularly could I not place any credence in 
any story they told, if it were told to me when they were going 
through one of their recurring behavioural disturbances as was the 
case when they were in the same Ward with Miss Salter. 


37. 1 do not dispute the fact that both, or either one of them 
could well tell the truth on numerous occasions, but their history 
and background is of such a nature, that it would be extremely 
difficult to distinguish which was the truth and which was not. 


38. As I have said previously in this report, my investigation 
may not have been as absolute as I would like it to have been, had 
I felt that I could interview Miss Salter’s source of information. 
However, I felt I could do no other than refrain from risking the 
emotional upset possible from such an interview, in the face of 
extensive efforts which have been made by several agencies to 
rehabilitate the two young women referred to. 


39. The second major allegation about which I concerned myself, 
was one where the same “former woman patient” apparently pro- 
vided information which was published in the Edmonton Journal 
of May 20, 1967, almost a year earlier. Miss Salter credits the 
Edmonton Journal with this quotation, which was to the effect that 
a male alcoholic was put in a side room, and two attendants got a 
bottle of liquor, poured it under the door, and watched the man 
lick it up off the floor. 


40. I made a thorough inspection of Ward 4B, which is the 
equivalent of the women’s 5A, and where all male alcoholics, who 
are in a severe condition, are kept under observation. 


4]. Ward 4B is a Men’s Ward, totally occupied by men. The 
small rooms in which violently disturbed patients must be confined, 
lead off from a main common room. In this Ward are the most 
seriously disturbed patients, including some who have exhibited 
the severest destructive tendencies. There are always a number of 
male attendants present. All access to this ward is through locked 
doors. No woman would be permitted into this Ward, and there is, 
of course, no way in which the “former woman patient” could have 


seen this incident herself. 
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42, Should a female manage, by some unknown means, to gain 
access to that Ward, she would most probably be in a most dan- 
gerous position. I am, therefore, satisfied that the story which the 
“former woman patient” gave to the Edmonton Journal, originated 
from some other source of information. I suggest that we approach 
the extremities of hearsay when Miss Salter quotes from the 
Edmonton Journal, which quotes “a former woman patient” who 
could not possibly have seen the incident herself, and who must 
have had some other source of information. This is fourth hand, at 
least. 


43. __ To illustrate further the hearsay nature of this story, I per- 
sonally heard it on more than one occasion when I was previously 
stationed in the Province of Alberta over thirty years ago. I may add 
that I heard almost the identical story about such incidents in 
Ontario when I was stationed in that Province. This is an old story 
which has been going the rounds for many years, and in my view 
from the information available, cannot be accepted as having any 
basis in fact that can be confirmed. 


44. During my enquiries several persons who claimed to be 
former patients of the hospital, telephoned my office stating that 
they had information that they themselves, or others, had been 
placed in close confinement at the Oliver Hospital. Some other 
irregularities were suggested. In each case the call was anonymous, 
and though I offered to accept the information in complete confi- 
dence, and in fact made an appointment in one case, the appoint- 
ment was not kept, and none of the information was ever 
forthcoming. 


45. I am satisfied that the information which Miss Salter has 
quoted concerning the two matters which I have investigated, 
cannot, without much stronger corroboration from more reliable 
sources, constitute an indictment of the Hospital staff. I make it 
clear that I am now referring to the two incidents which I investi- 
gated only, and not to the general administration of the Hospital, 
which was not the subject of my enquiry. Some of the information 
which Miss Salter received was hearsay several times removed, and 
other information which she quoted was received from repeater 
patients in a mental hospital, and who, it must be remembered, were 
in an intensive care unit. 


46. The weight that can be placed on such testimony, must, of 
course, be a matter of judgment by the author, who quoted the 
statements in her article. Miss Salter was required to accept or 
reject the testimony of the teenager and others who were fellow 
patients, on her own estimate of their reliability. The incidents 
which she referred to, were all matters about which she could not 
have been aware of her own knowledge. 


47. Therefore, for the purposes of assessment only, I checked 
one or two other statements in her article dealing with matters 
which she herself had seen, and had first hand knowledge. For 
instance, in describing her first breakfast in Ward 5A, she describes 
the dining room tables as follows: 
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i Though it is late in November, we are herded 
into a bitterly cold dining room, seated in groups of 


six at rough tables made of slabs of board supported on 
a frame.” 


48. I examined these tables on two separate occasions. My 
investigator visited the factory where they were made, and I have 
obtained the complete specifications, including coloured photo- 
graphs of this type of table from the manufacturer, Let me say 
flatly, that the tables are not rough boards. They are commercially 
manufactured, institution-type dining room tables, and their like 
may be seen in schools and other similar institutions in this Province. 
The top is maple of considerable thickness, professionally jointed, 
smoothly polished and finished with lacquer to a high gloss. 


49. __ I examined all the tables in the dining room, and found two 
or three small cigarette burns as the only serious marring of the 
tables. The so-called frames, are metal rails and tubular steel legs 
with a baked enamel finish. The description of the tables given in 
the article, is just not factual. Incidentally, I obtained the original 
invoice for the purchase of this furniture which was purchased by 
the Provincial Government in 1964, almost three years before Miss 
Salter was admitted to the Ward. 


50. | Elsewhere in her article, Miss Salter describes the “delicate 
green cups’ used by the staff for coffee, and says, “our own blue 
plastic cups suddenly seemed rather common.” I examined both 
types of cups in the kitchen in Ward 5A. They are all Melmac ware, 
of good quality, and the only visible difference is that the patients’ 
are of a blue colour, and those of the staff are green. One would 
not expect breakable china cups or dishes in a Ward where seriously 
ill mental patients are living. 


51. In the subsequent explanation and answer to the denials of 
her story made by the Minister of Health of the Province, Miss 
Salter is quoted in the Edmonton Journal of Wednesday, March 6th, 
as saying: 
i While I posed as a ‘suicidally depressed patient, 
I was almost completely ignored by the medical staff, 
and at no time was any attempt made to uncover the 


cause of my depression. 


52. Miss Salter was admitted under the name of Jean MacLean 
on the 16th November at 3:10 p.m., and discharged on the 21st 
November at 11 a.m. — approximately five days. During that 
period, according to the hospital records, Miss Salter received 
clinical and laboratory examinations, including x-rays. ‘Further- 
more, the records show that she was supplied with medicines on 
every day that she was in the hospital, except her last day. Some 
of these, by her own admission, she flushed down the toilet. In 
the statements attributed to Miss Salter in the Edmonton Journal, 
Miss Salter complains that at no time was any attempt made to 
uncover the cause of her depression. Mental illness does not usually 
respond to instant therapy, and in her case there were apparently 
sufficient reasons why the observation period would, and should, 
take some days. 
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53. In the first place, according to her story, she entered the 
hospital with suicidal tendencies. I am informed that at one meal 
hour, while in a Ward among patients who were seriously dis- 
turbed, she deliberately threw her plate of soup on the floor. Such 
an act might well have triggered a disturbance if other patients had 
responded, as well could have happened. 


o4, As Miss Salter’s story created considerable public concem, 
and as she subsequently stated that the name of her informant was 
available to a responsible official, I felt obligated in the public 
interest to undertake the investigation which I have done, and to 
announce publicly through the Press my intention to do so. It is 
therefore equally necessary in my view, that the public should be 
made aware of the results of my investigation. I therefore propose 
to place in the hands of the Edmonton Journal, the Calgary Herald 
and the Canadian Magazine, copies of this report which I am making 
to you, after you have had a chance to peruse it. 


oo. I feel therefore, that I cannot publish full details of the 
background, character and behavioural problems of the young 
women who were associated with Miss Salter in Ward 5A. To 
publicize such details would be to risk creating the very situation 
which I endeavoured to avoid by finally declining to interview 
these young women. There is also the risk of their being identified 
in their present environment. I believe Mr. Ross Munro, Publisher 
of the Edmonton Journal, shared this concern when he expressed 
the hope that I would not press for the identity of the young 
women involved. 


56. Under the circumstances, therefore, I can only state that I 
have, over a period of several months, studied the case histories in 
various agencies on these sources of information and there exists 
a record of falsehood, deception, and emotional unrest to a point, 
where in my considered view, no official and no institution could 
or should be attacked or criticized on their evidence. 


57. I have also, I think, made it clear that my investigations have 
concerned the hospital on only two aspects of Miss Salter’s story 
where mistreatment of patients was alleged. The general adminis- 
tration of the Alberta Hospitals has been the subject of a special 
report to the Government; Members of the Legislature visited the 
Oliver Hospital shortly after the article appeared; the administration 
of Alberta Hospitals was discussed during the last Session of the 
Legislature, and I found no reason, or indeed justification, for con- 
cerning myself in the general administration of the hospital. 


58. _I would be grateful if you would bring this report to the 
attention of the Minister of Health, the Honourable Dr. J. Donovan 
Ross, and unless there are any matters referred to in my report 
which you and Dr. Ross specifically wish to discuss, I should like to 
release this report to the news media as soon as possible, after you 
have both had an opportunity to study it. 


59. May I hear from you at your early convenience? 
Yours truly, 


Geo. B. McClellan, 
Ombudsman, 
Province of Alberta. 
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This complaint was received from a Solicitor representing a rather large 
_ trucking firm in the Province of Alberta. This sae tre tie has no the Bbiect 
of a considerable number of prosecutions launched by the Highway Inspection 
Service, and for the most part dealing with alleged overloading of the Company’s 
trucks on various highways. 


B elue real basis of this complaint arose from a charge which was laid 
against the Trucking Company under Section 69, Subsection 7 of The Public 
Service Vehicles Act, and which had to do with the overloading of a truck. 


In this instance the Company was convicted of the charge by a Magistrate. 
The Company entered an appeal which was heard before a District Court 
Judge. The appeal ended with the following decision by the Judge, 


“I find the Appellant not guilty. The Appeal is allowed and the 
conviction is quashed. 

There will be an Order for a refund forthwith of the fine and costs 
and for payment out to Counsel for the Appellant of the amount 


deposited in Court as security for the costs of this Appeal.” 
The complainant was therefore discharged of all responsibility in connection with 
this offence. 


However the Solicitor for the complainant subsequently received a letter 
from the Secretary of the Highway Traffic Board in which the Secretary advised 
that they had received a copy of the conviction report and the appeal report in 
which the conviction was quashed. 


It is pertinent to this complaint to quote from the letter of the Secretary 
of the Highway Traffic Board to the Solicitor for the Company as follows. 


“It is our understanding that the conviction was quashed on the 
basis of legal technicalities and aside from legal technicalities the 
Board is always interested in circumstances surrounding an alleged 
overload conviction. 


Since overload permit privileges are a privilege and not a 
right, it is of interest to the Board to obtain from the carrier a 
statement explaining the circumstances of the overload. 


There are two further paragraphs and then one of particular interest which says. 


“Whether a conviction has been obtained or not, is not a 
primary concern of this Board. It wishes only to obtain a report 
from the carrier as to the circumstances of the case, and from the 
explanation received a decision is made as to whether the privileges 
granted to the carrier should be left as they are, withdrawn or 
restricted.” 


The last sentence of this letter reads as follows. 


“We wish therefore, to obtain from — Truck Service Limited an 
explanation of the circumstances of the case in question indicating 
how much the rear axle was overloaded, was an attempt made to 
weigh the unit, and any other information which the carrier may 
be able to provide.” 
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The complainant’s Solicitor was of the opinion that his client was being, 
called upon to submit a report to the Highway Traffic Board on “how much the 
rear axle was overloaded”, in order that the Highway Traffic Board could come 
to a decision, as to whether his license should or should not be suspended, when 
an Appeal Court had already decided that the complainant was not guilty of any 
offence whatsoever. My opinion coincided with that of the Solicitor for the 
complainant. 


_ As required by The Ombudsman Act I brought the complaint to the 
attention of the Deputy Minister of the Department of Highways and also to the 
attention of the Deputy Attorney-General. 


I also had some helpful discussion with the Departmental Solicitor for 
the Department of Highways. I was advised that under the circumstances, 
the Highway Traffic Board was prepared to let this particular matter drop at 
this time. However, it was further mentioned that there were six other charges. 
outstanding against the Company, and that when these had been disposed of by 
the Courts, the file would again be reviewed by the Highway Traffic Board. 


I felt that the Board would, of course, have been perfectly justified in 
reviewing any additional convictions which may have occurred following the 
particular one which is mentioned. 


I was therefore somewhat surprised to learn in due course, that the six 
charges had all been disposed of by the Courts or otherwise before the Solicitor 
for the complainant had written me his original letter. In other words, there 
were not six outstanding charges resulting from offences committed since the 
complainant’s Solicitor had written me, as IT had been led to believe. There were 
in fact no outstanding charges against the complainant, and the six charges 
pager to had all been disposed of before the complaint came to my attention 
as follows. 


Three of the charges dealt with overloads and one of them was 
dismissed. Conviction was obtained on the other two. Three 
charges had to do with inadequate registration Certificates which 
had nothing to do with the particular complaint in question, and 
of these, two had registered convictions and in one case, the 
charge had not even been laid. 


The situation was therefore, that at the time I received the complaint 


from the Solicitor for the complainant, there were no outstanding charges 
against him. 


I therefore took the view that, if at this particular stage the Highway 
Traffic Board, were to take steps to suspend the complainant’s license, or 
otherwise to discipline him, it could be argued, that despite his successful appeal, 
other means were being taken to bring him to book. 


The Solicitor for the Department of Highways was most co-operative in 
providing me with the background of various cases in endeavouring to straighten 
out the obvious misconceptions and confusion which had occurred. He agreed 
to put my views before the Board and I was subsequently advised that the Board 
had decided that no suspension, restriction or any other penalty would be 
applied to the trucking firm of the complainant. This decision had been taken 
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I think it is only fair to comment that the Inspection Service had quite 
obviously been deeply concerned over a considerable length of time, with the 
activities of this particular Trucking Firm in so far as “overload” is concerned. 
I am aware that the Inspection Service has a very large area to cover, and that 
there are those who are always prepared to breach the Regulations when an 
opportunity presents itself to do so. I am not unfamiliar with the problems 
which face the members of the Inspection Service in their duties. Unfortunately 
for the Inspection Service, it would appear that knowledge of successful prosecu- 
tions instituted by the Inspection Service does not always reach the Highway 
Traffic Board with sufficient celerity and accuracy to be a factor in that Board’s 
deliberations. I might also add that some discomforture can be expected when 
Civil Servants endeavour to second-guess the Appeal Courts. 
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The complainant in this case and her husband, a retired farmer, had been 
operating a small country store and gas station for approximately twelve years. 
The highway on which the store was situated had for many years been the only 
highway for through traffic and also for local traffic. The complaint was to the 
effect, that the Department of Highways some two years ago had moved that 
portion of the highway which passed the store owned by the complainant and 
her husband, a distance of approximately two miles despite the protests of the 
husband. The complaint alleged that as a result of lack of traffic, the business 
of the store had fallen off to a point, where it could no longer support the 
complainant and her husband. She also claimed that they were unable to sell 
the business due to the loss of revenue brought about by the removal of the 
section of the highway. It was her view that her husband should receive an 
unspecified amount of compensation from the Government of the Province for 
the loss of his business. Her distress was understandable when she mentioned 
that her husband was then 69 years of age, and that it was too late for them to 
start out in a new venture. 


The investigation of this complaint took some considerable time due to 
the fact that there were approximately 200 complaints, either under investiga- 
tion, or awaiting investigation, at the time this one was received. The complainant 
expressed her impatience in a further letter, although she had been advised in 
writing of the large backlog of complaints, and the fact that it would take some 
considerable time to deal with her complaint. I merely mention this to show how 
seriously disturbed this complainant was for her husband's future. 


I advised the Deputy Minister of Highways of this complaint and received 
full and ready co-operation in carrying out an investigation. I was provided with 
the Chief Engineer's reports of the survey which had been made and upon which 
the recommendation had been based, to realign the highway as was subse- 
quently done. I was fortunate also in having personal knowledge of the store, 
the highway and the road conditions generally in the area. Indeed I had driven 
that highway in all conditions of weather over a period of almost three years, 
some thirty-five years ago. I had also travelled it on a number of occasions 
between 1956 and 1959. 


The recommendations which resulted in the change of the highway were, 
to me, completely sound and in keeping with the requirements for a through 
arterial highway, upon which through travellers have a right to expect to be 
able to maintain a sustained rate of speed, without having to face sudden sharp 
turns or unexpected slow-down areas. 


The old highway had, as mentioned before, a number of such sharp 
turns. There was a school on it, adjacent to the highway which would have 
created a slow-down zone, and would still have created a serious accident hazard 
to young children proceeding to school either by bus or by cycle, or on foot. 
The new route meant a saving of approximately a quarter of a million dollars in 
construction and maintenance. The proposed new route had a minimum of 
muskeg areas with ample “borrow material” handy. The old highway in the near 
vicinity to the store in question, passed through muskeg areas, and having spent 
a number of nights on the old highway hub deep, and unable to move, I can 
personally testify to this fact. 


There were a number of other reasons given in the survey, all of which 
were quite reasonable, and included such items as the cost of moving pole lines 
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on the old highway, the additional cost brought about by widening the road, and 
the possible acquisition of developed private property. The major reason in my 
view, was the requirement to eliminate the sharp turns which existed on the old 
highway and to provide a new portion of the highway with length of vision and 
gradual curves. The development and expansion of new areas far beyond the 
particular area with which this complaint is concerned, made it essential that a 
through arterial highway be provided for the increasing volume of through 
traffic. There was therefore, in my view, every justification for the decision 
taken, and I should add, that I learned that the Minister of Highways himself 
had attended a public meeting in the area and after explaining the requirements 
for the highway received a public endorsation to proceed. 


While I had every sympathy for the complainant and the problems which 
she and her husband faced, I was obliged to write her, and tell her that I could 
not criticize the decision which had been taken to construct the highway in the 
manner in which it had been done. As to compensation, I was obliged to tell her 
that I could not support the view that the Government had an obligation in such 
cases, to compensate for losses in private business, which resulted from the 
Sey coment of our country along the lines of the greatest good for the greatest 
number. 


I am satisfied that I did not succeed in convincing her, but I did point out 
that, to extend her point of view throughout the Province, would be to advance 
the proposition, that when the present Edmonton-Calgary Trail ceased to proceed 
directly through almost all the Towns and Cities between Edmonton and Calgary, 
there would have been an obligation upon the Government to compensate all the 
merchants, in all of those Towns and Cities, for whatever business they might 
have lost, due to the re-routing of the main highway. Such a program would, of 
course, be financially impossible for any Government. No such type of com- 
pensation has ever been considered as a real possibility on this continent. 


Under the free enterprise system, he who ventures into business must 
accept the risks which accompany his venture. 


I have great sympathy for this complainant and her husband, who face this 
personal catastrophe in their later years. Like Canute however, I have no power 
or will to stem the advancing tide of development into the far reaches of our 
Province. 
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DEPARTMENT OF LABOUR 
68-160-2 


The complainant wrote to me while serving a sentence in a Provincial’ 
Gaol. 


He had been, according to his own story, an instructor in a School of 
Bridge and in fact was participating in a Bridge Tournament in a Hotel at the 
time of his arrest. I hasten to add that the crimes with which he was charged. 
were in no way a reflection on his skill, either as a bridge player or as an 
instructor. He was convicted and sentenced to a term of imprisonment. 


He felt that he had a claim for wages against his former employers, the 
managers of the Bridge Studio. He stated that he had placed a claim through. 
the Department of Labour and that he had also been in touch with his M.L.A. 


As I was unaware of just where the matter stood, I communicated with 
the Deputy Minister of Labour who advised me that he had asked the Vice- 
Chairman of the Board of Industrial Relations for a report. 


Within a very reasonable period of time I was advised of the efforts being 
made by the Industrial Relations Board to effect settlement of the wage dispute 
between this man and his former employers. There were some complications, of 
which I was kept advised, and very obviously the Industrial Relations Board was 
making every effort to obtain a fair and just settlement for the complainant. 


During this period he was released from Gaol having served his sentence 
and moved to another Province. 


In due course I was advised by the Deputy Minister of Labour that the 
Board had been successful in obtaining a financial offer from the former 
employers of the complainant, which they and I considered entirely satisfactory. 
The amount in question had been received by the Board, and arrangements had 
been made to forward the sum by a Provincial Treasurer's cheque to the com- 
plainant. I was also advised that the complainant had endorsed a Release Form 
accepting the amount in question as a full and binding settlement. 


I then wrote the complainant at the Hotel address in the other Province 
which I had been given, advising him of the information which I had received, 
and asking him to confirm that he had received the amount, so that I might 
conclude my file. I received no reply to my letter, and indeed the letter was 
returned to me due to the complainant having checked out of the Hotel leaving 
no forwarding address. 


I therefore asked the Department of Labour to obtain a photocopy of the 
endorsed cheque so that I might conclude my file without the usual letter of 


acknowledgment from the complainant. In due course such a photocopy was 
received and placed on my file. 


I received no further word from the complainant and therefore concluded 
my file as rectified. 


I was much impressed by the very ready co-operation received from the 
Industrial Relations Board and Deputy Minister of Labour and by the very 
quick and effective manner in which this complaint was brought to a successful 
conclusion. While the complaint has been rectified, this does not in any way 
suggest that the Industrial Relations Board was at fault. 
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PUBLIC TRUSTEE 
\68-330-11 


The complainant in this case had been a female patient in an Alberta 
Mental Hospital on three occasions. At the time of her complaint she had been 
transferred from a Mental Hospital to a Nursing Home where she was residing. 


Her complaint to me was that the Public Trustee maintained full control 
-of her estate and that she herself was mentally healthy and quite capable of 
managing her own affairs. 


Investigation revealed that there had been ample medical evidence of 
‘mental illness on the three occasions in which she had been certified. 


On the last occasion there had been some response to treatment and 
-eventually by an arrangement with which she agreed, she was released from the 
Hospital and took up residence in the Nursing Home, which is also understood to 
be a Senior Citizens Lodge. The Hospital therefore having discharged her, had 
no actual further control over her. However in view of her problems, the Public 
‘Trustee had retained control of her estate. I also ascertained that her M.L.A. had 
‘made representations on her behalf. 


Both the Public Trustee and the Mental Health Branch of the Department 
of Health advised me that, if the usual Medical Certificates of competency were 
submitted to them by Doctors in the area in which she lived, the control of her 
estate would be released to her. 


Such Medical Certificates were in due course forwarded to the Public 
‘Trustee and to the Medical Superintendent of the Alberta Mental Hospital in 
which she had formally been a patient. The latter agreed that she was now 
capable of managing her own affairs and I was therefore advised that the Public 
“Trustee had released control of her estate. 


I then advised the complainant in writing of the developments and closed 
my file showing the complaint as rectified. 
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DEPARTMENT OF PUBLIC WELFARE 


68-210-1 


The complainant in this case was a married woman with three small! 
children, who was living apart from her husband. The day before she wrote to. 
me her youngest child had died. 


Her complaint had to do with the amount of welfare she was receiving. 
which she considered completely inadequate for herself and her family. 


The letter I received indicated that the woman who wrote it was 
obviously distraught, and I immediately, by telephone, placed the complaint: 
before the Department of Public Welfare. I was advised that the matter would 
be looked into at once and was also assured that arrangements for the funeral 
and burial of the deceased child would be borne by public funds. 


In due course I received a very extensive and adequate explanation from 
the Department as to the complete financial situation of this woman and her 
family, and I was also advised that the increase in the cost of living would bring 
about an increase in Social Allowances for this family within the next month or 
two. A Social Worker had visited the home and kept in touch since my original 
phone call to the Department, and there was every reason to believe that the: 
family was receiving the maximum Social Allowance which can be authorized 
under the existing law. 


I again communicated by letter with the complainant approximately six 
months after the original complaint, and after having checked again with the 
Department as to the present standing of the case. I advised her that I was closing 
my file but only on the assumption that the complaint had been settled to her 
satisfaction and that no further intervention from my office was required. 


I received no reply. The letter was not delivered due to a change of 
address to an unknown destination. We located the complainant’s new address 
and readdressed the letter to her at her new address. 


The Department having moved quickly to look into this very sad case, 
the file has been concluded and the complaint shown as “Rectified”. 
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DEPARTMENT OF WELFARE (CHILD WELFARE BRANCH) 
68-210-14 


The complainant who is a married woman, protest isi 

Child Welfare Branch of the Department of Welfare to Spiker g oer ey tnd 
two female foster children aged respectively twelve and sixteen at that time, and 
to return them to another Province. They were wards of the other Province 
The complainant had accepted them while a resident of that Province. and as a 
ee ae ees six sapeietie of her own. The two foster children had been 
received in her home while infants of onl 

pet etieindioner Coch y a few weeks, and she was the only 


The complainant had been widowed in the Province in which ji 
Her own children had grown up and left home. She married es 
widower with children of his own and came to this Province bringing with her 
the two foster daughters referred to, and an additional foster son, who does not 
enter into this complaint. 


The complaint which was made in May, 1968, alleged that a da 
before, the youngest foster daughter had had a Pinch avi sete Raetee 
child over twenty-five cents, which had been found in the street. The com- 
plainant had endeavoured to settle the dispute and had had a quarrel with her 
younger foster child. There was some indication the child would be punished as 
a result, and the child ran out of the house and to a neighbours where she 
contacted an officer of the Alberta Child Welfare Branch. 


The complainant further alleged that an officer of the Child Welfare 
Branch had picked the child up that evening and placed her in another foster 
home. The complainant stated, that she had not been notified that evening of 
the decision which had been taken and acted upon, and it was not until she 
herself got in touch with the Child Welfare Branch that she found out what had 
happened to the child. I later verified, that she had indeed not been advised of 
the placing of the child in another foster home, until she herself had made 
contact with the Child Welfare Branch. 


She claimed that she had been greatly distressed when the child did not 
come home and had been looking for her in several places before she had phoned 
the Child Welfare Branch. 


The following day she and her husband appeared at the Child Welfare 
Branch Offices where they were advised that both foster children were to be 
removed from her care, and to be returned to the Province from whence they 
had come, and of which they were wards. I was later advised that the com- 
plainant had become very abusive upon receipt of this news, and she did not 
in any way deny that she had made some very strong statements indeed. 
Considering that she had been the only mother these girls had known since they 
were infants of a very few weeks, her feelings are understandable. 


Investigation carried out by my Office revealed that the Social Worker 
had recommended the return of the two girls to the Province of which they were 
wards, as early as mid-January, 1968. A decision had been made by the 
Department of Child Welfare to remove the children from their foster home 
and to return them to the care of the Department of Child Welfare in the other 
Province. There is a reciprocal arrangement between Provinces by which the 
wards of one Province resident in another, are supervised by the Child Welfare 


Branch of the Province in which they are residing. 
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Acceptance of the proposal by the Child Welfare Branch of the other 
Province had been received before the end of April, 1968, and authority for their 
immediate transfer to the other Province. They were to be placed in an institution 
until foster homes could be found for them. 


The Alberta Child Welfare Branch had decided not to move the children 
to the other Province, until they had completed their school year in June, but 
at no time had the foster mother been advised of the decision taken by the 
authorities. She stated in her complaint to me, that on the evening of the day 
that the youngest child ran away, she eventually located her at the house where 
the child was placed, and she stated that the family, who were then in temporary 
custody of the child, had told her that, not only this child, but the older daughter 
were to be returned to their home Province. She stated that she telephoned the 
Department in the capital City of the other Province, but could get no confirma- 
tion of the story. At the time she complained to me, the child had already run 
away from the temporary home and returned to her. The temporary custodians 
had come and removed the child from the foster mother’s home after that 
incident. 


On commencing my investigation, I ascertained that arrangements had 
been made by the Child Welfare Branch to send the two foster children back to 
their home Province on July 3rd, 1968. I immediately sought, and obtained, the 
co-operation of the then Director of Child Welfare, in deferring any such 
departure until my investigation was concluded. 


Investigation carried out by my Office revealed that when the com- 
plainant had married her second husband and come to Alberta, she had married 
into a family with which the Department of Welfare had been required to deal 
for a number of years. The family of her second husband had been the cause 
of considerable and justified concern to the Child Welfare Branch. That Branch 
had expended a great deal of time and effort on several of the children of that 
family. The results had been most disheartening. The complainant upon marry- 
ing into this family had, so far as could be ascertained, done her very best to 
reverse the trend that had developed before she came into the picture. Her 
efforts were not crowned with success, a situation which she shared with the 
Social Workers of the Department of Welfare. 


The concern of the Child Welfare Branch at the entry into this family of 
the foster children, upon the marriage of their mother to her second husband, is 
completely understandable, when the background is known. The influences 
which might be brought to bear on the foster daughters were such as to create 
some considerable apprehension on the part of the Child Welfare Branch. I am 
satisfied that the decision to remove the children and return them to the 
Province from whence they had come, was, for the mosts part, based on such 
apprehension. 


The situation was further complicated by the fact that the foster mother, 
her husband, his family and in part at least, the two foster daughters are of an 
unmistakable minority race, which regrettably, does not yet share equally in the 
opportunities provided by our Society. 


Criticism against the foster parents appeared on the files of the Child 
Welfare Branch, to the effect that they had concealed certain information 
concerning their financial affairs which the Department had legitimate right to 
know. The family for instance, were in receipt of Social Allowance, and it was 
alleged that the foster mother had concealed the fact that she had worked as a 
domestic. The husband has back trouble and was unemployed. 
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It was further quite correctly reported in the Departmental files, that the 
foster parents were purchasing a modest home which they had indicated to the 
Department they were renting. 


The concern of the officials of the Department for these delinquencies is 
understandable and the officers of the Department must be guided by the 
provisions of the Act and Regulations under which they work. 


The reasons for such concealment, however, are more understandable, 
when one hears the reason for them, as explained to the Investigator for the 
Ombudsman’s Office by the complainant. She explained the prejudices which 
faced them every time they tried to rent a house, and which finally led to the 
decision to try to buy a home, and avoid the acid of further discrimination. The 
payments for the home created the need for some income beyond Social 
Allowances, so the complainant went to work. 


My investigation was directed along two main lines. One was directed 
to learning just how the children felt about their foster mother and their home, 
and what their own wishes were in regard to their proposed return to another 
Province. The second was to endeavour to assess their opportunities to become 
mature, well adjusted, and educated adults, in their foster home, as compared 
to the likelihood of their reaching a similar situation, after being abruptly moved 
at the age of almost seventeen and the age of twelve, from the only home that 
they had ever known. 


The investigation revealed that the balance of the family of the foster 
father no longer lived at home and that the two foster daughters were the only 
children then resident in the house. The influence therefore which the Social 
Workers feared was no longer in the home. My opinion was not shared entirely 
by the Social Workers who felt that the visits to the home of former members of 
the family might have a bad effect. I was, however, encouraged by the fact that 
neither the foster father himself nor the foster mother had ever been in any 
difficulty whatsoever with the authorities. Even more important, neither of the 
foster children had ever been in any trouble whatsoever. 


A Social Worker from the Child Welfare Branch, and an Investigator from 
‘my Office carried out much of the inquiry together. My Investigator was thus 
‘able to benefit from the professional experience of the Social Worker, and 
questions on the matters which concerned both the Department and my Office 
‘were asked, and the answers heard together. 


The view of the officers of the Department had been that the children at 
different times had indicated their willingness ‘to be returned to the other 
Province. One report indicates that one of them at least was looking forward to 
it. The older girl, however had one major concern; — that she not be separated 
from the younger. 


Both of the girls in talking to my Investigator were vehement in their 
desire to remain with their foster mother. The older girl indicated that if removed 
from home she would run away and seek employment. She became seventeen 
before the investigation was completed, and could well have carried out her stated 
intention. The younger girl indicated her deep regret, at what she felt had 
resulted from her quarrel with her foster mother. I can understand that in a 
‘moment of pique a child might well state an intention to leave home, or a desire 
to leave home. However the Investigator from my Office could find nothing but 
a aa desire to remain with the woman whom they regard as their 
mother. 
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I was so concerned with this aspect of the investigation that I myself 
talked with both the girls in the presence of their foster parents, and left them 
with as many openings as I could, to reveal any hidden animosity against their 
foster mother. I could find none. 


The children were well nourished and in excellent health. Their home 
was modest but comfortable. There was ample food in the house and they were 
obviously being well cared for. The Principals of both schools which the girls 
attended, were interviewed. The girls are progressing satisfactorily in their 
school work. Their attendance record is excellent, in fact the older girl had the 
best attendance record in the class. The Principal of one school had met the 
foster mother, and was very much impressed by her, and by her desire and efforts 
to see the children succeed. The older girl has a target for a profession in which 
she wishes to engage. The Principal felt that she had a very good chance indeed 
of seeing her wish come true. Both children were reported as being well adjusted 
and popular among their classmates. Their record at school was therefore 
entirely satisfactory. 


The mother’s record over a number of years has been one of love for 
children; her own and those of others. She has raised her own family, and has 
raised these two girls for over seventeen and twelve years respectively. To do this 
she has had to work hard and to make sacrifices. She has also had to overcome 
prejudice. 


Inquiries also indicated that both girls would have to be placed in an 
institution, at least temporarily, upon arrival in their native Province. No other 
foster homes had yet been found for them in that Province. There was therefore 
no guarantee whatsovever that they might not have to be separated, if foster 
homes were found for them. 


The probable traumatic effects of such an upheaval on the future lives of 
these young girls was a major factor in the formation of my eventual conclusions. 
The prospects of benefit were invisible. The probabilities of catastrophe were 
magnificent. 


An interview was arranged with the new Director of the Child Welfare 
jBranch. He had only been in office a day or two, and it was during this 
introductory period to his new Department, that I interviewed him, and placed 
this problem and my views before him and his staff. 


After a most useful discussion, I expressed my view that the children 
should be allowed to remain with their foster mother, and the proposed removal 
to another Province should be cancelled. The aura of influence which had 
concerned the Child Welfare Branch was no longer present as part of the family. 
There was no evidence that either of the children had been affected or had come 
to harm. There was much evidence of the mother’s efforts to make a home and 
to provide a future for these children. There was evidence of love, affection and 
concern on both sides. The children had expressed, over and over, their desire 
to remain with their foster mother. In my view the present situation should be 


given an opportunity to work, subject of course to review if the situation 
deteriorates. 


The Director, quite understandably, took a few days to consider the 
situation. He advised me a short time later that a decision had been made not 
to proceed with the removal of the children from the family, and that they would 
remain with their foster mother provided the situation did not deteriorate. The 
Director had some views as to the future education of the children, and it was 
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agreed that these would be discussed by an Investigator from my Office and a 

Social Worker jointly with the parents. This was done. I myself had an interview 

win paps parents and the girls and added my advice to what other burdens they 
ave to bear. 


In December, the foster mother was contacted and, as far as could be 
ascertained, things are going quite well. The girls are progressing satisfactorily 
at school. The foster mother has given up her employment and is now at home 
full time where she is looking after her family and nursing her husband who has 
recently been in the hospital. 


The file has now been concluded and the complaint shown as Rectified. 
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DEPARTMENT OF PUBLIC WORKS 
68-220-3 


There were three complainants in this case who were represented by a 
firm of Solicitors, which firm directed the complaint to the Ombudsman’s Office. 


The complainants had been employed by a sub-contractor to a major 
contractor in the construction of a Provincial Building. Each complainant had a 
claim involving a non-payment for work and labour whilst employed by the 
sub-contractor. 


The Solicitors representing the three complainants had made claim to the 
Department of Public Works, requesting that Department to take action to have 
the claims settled as provided for in the Public Works Act.* The appropriate 
Sections of the Public Works Act are designed so that a workman, who is not 
paid while involved in construction for the Provincial Government can file a 
claim with the Department of Public Works, and can receive payment 
expeditiously. 


The Solicitors for the complainants advised the Ombudsman’s Office that 
they had written the Department of Public Works five times in a period of 
approximately three months, but had not been able to achieve a settlement of 
their client’s claims. I directed an inquiry to the Department of Public Works, 
requesting to be advised as to what action had been taken in connection with this 
claim. In due course I received a report from the Department of Public Works, 
indicating that the delay which had occurred in settling these accounts was due 
to the fact that not all of the money claimed had been earned by the complainant 
in working on the particular Provincial Building. It had been necessary to carry 
out inquiries as to just how much money was owing to the complainants for the 
work which they had actually performed on the Provincial Building. When this 
was accomplished, the sum in each case was somewhat less than the original 
claim. This is not to say that the original claim was not justified, but the amounts 
which were now worked out, were all, for which the Department of Public 
Works could legitimately take action to recover under those portions of the Act 
ea sas to. The complainants would have to take other means to recover the 

alance. 


Approximately five weeks after receiving the original complaint, I was 
advised By the Department of Public Works that the principal contractor had 
made settlement with the Solicitors representing the three complainants for the 
lesser amounts. 


I then communicated with the Solicitors for the complainants asking them 
if satisfactory settlement had been achieved, and I received a reply, that while 
their clients were not fully satisfied with the amounts received, the Solicitors 
were aware that the matter of the balance of the claims was being dealt with by 
other means. The letter which I received from the Solicitors also stated that 
they felt that there was nothing further that my Office could do in connection 
with the matter, and expressed their thanks for the action taken. The complaint 
was therefore recorded as rectified. 


* Sections 14 and 15 
blic Works Act, Chapter 78 
Statutes of Alberta 1965 
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WORKMEN’S COMPENSATION BOARD 
68-300-15 


The complainant in this case, is the widow of a workman who was killed 
in an industrial accident. Her complaint to me dealt with more than one issue. 


The two separate issues which I felt dealt with matters in which the 
Board was concerned, both related to the extent of the money she had received, 
and expected to receive as a result of the accident in question. 


She complained about the distribution of the proceeds of the legal action 
commenced through the subrogation rights of the Board, and the widow’s 
pension awarded to her. Her complaint alleged that her deceased husband left 
no estate whatsoever, and for that reason she was totally dependent upon the 
compensation received from the Board. 


The Board had directed legal proceedings against the responsible third 
party, resulting in a total gross recovery by the Board, in the sum of $9,000.00. 


The Board distributed the proceeds received, in accordance with Section 
24(8) of the Workmen’s Compensation Act. In so doing, the Board paid to the 
deceased workman’s dependents, namely the surviving widow and child, the 
sum of $2,250.00. The Board also paid the legal costs out of the $6,750.00 
which remained. 


I satisfied myself that this distribution by the Board, out of the total 
recovery, was in accordance with the Act, and quite proper. I was obliged to 


advise the complainant that her complaint against the Board was accordingly, 
“Not Justified.” 


As to the second issue, the Workmen’s Compensation Act provides, in 
Section 33(1)(d), that where death results from the injury, the amount of com- 
pensation to a dependent widow shall be a monthly payment of $85.00. The 
complainant received this sum, at least since the Workmen’s Compensation Act 
was amended on April 1, 1965. Prior to that date she had been receiving the 
previous statutory maximum monthly sum of $75.00. 


It would seem to me that the amount of the surviving widow’s pension, 
is independent of whether or not any third party liability is established, and 
ultimate recovery achieved. The monthly pension will continue during the 
complainant’s lifetime, unless she remarries. In that case, the Workmen’s 
Compensation Act would require that the pension cease, but she would be paid 
as an alternative a designated sum of $1,020. 


The complainant has pointed out that $85.00 per month is not sufficient 
to provide her with room, board, clothing and medical assistance. She has had 
some employment from which the returns are undoubtedly quite small, and there 
can be no doubt that she is having a difficult time. 


However, the Board is, of course, bound by the Workmen’s Compensation 
Act, and in this case it had followed the Act quite properly. 


I could not find that the complainant had been deprived of anything to 
which she was entitled by the terms of the Workmen's Compensation Act. 
Indeed, it might be mentioned that the Board’s final submission to me on this 
file, pointed out that the cost to the Board, including the capitalized value of 
the pension, exceeded the sum of $15,000.00, while the gross recovery of the 
Board from the third party, amounted to $9,000.00. 
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These are always difficult cases to deal with, particularly where people 
are in straitened circumstances, and cannot understand the stand which the 
Board must take, that it cannot go beyond the restrictions of the Act which 
govern the work of the Board. 


I therefore advised the complainant and the Board that the complaint was 
“Not Justified” for the reasons explained herein. 
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WORKMEN’S COMPENSATION BOARD 
68-300-16 


The complainant was injured by a circular power saw, used in connection 
_with his employment. He complained to the Ombudsman that the saw was not 
equipped with a safety guard. 


Enquiries at the Workmen’s Compensation Board revealed that the com- 
plainant was employed by a mink rancher. Such an occupation is not considered 
an industry which comes compulsorily under the Workmen’s Compensation Act. 


Additionally, the complainant's employer did not make special application for 
such coverage. 


I therefore reached the opinion that the complaint against the Board was 
“Not Justified.” However, considering the circumstances, I suggested to the 
complainant that he consider seeking the advice of a solicitor in private practice 
as to his legal position regarding the accident itself. 
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WORKMEN’S COMPENSATION BOARD 


68-300-21 


The complainant brought his complaint to my attention after his claim 
for compensation was rejected by the Workmen’s Compensation Board. It seems 
that, following an investigation, the Board was satisfied that the evidence did 
not establish that an accident had occurred, arising out of and in the course of 
employment. 


There was also some conflict of evidence as to whether or not the com- 
plainant reported the accident to his employer within a reasonable period of time. 
He insists that he orally reported the accident to his employer's Nursing Office, 
and at the time was given some medication to relieve his back pain. Subsequently 
he complained in writing to the Alberta Association of Registered Nurses about 
alleged errors made by his employer’s N ursing staff. According to the complainant, 
this latter complaint resulted in the termination of his employment. 


The Workmen’s Compensation Act provides for the respective respon- 
sibilities regarding the point of reporting of an accident,* 


The workman is required to give notice to the employer as soon as 
practicable after the happening of the accident. Such notice is required to 
include the name and address of the workman and is sufficient, if it states in 
ordinary language the cause of the injury and where the accident happened. 


The employer on the other hand is required to notify the Workmen’s. 
Compensation Board within a twenty-four hour period, after the accident comes 
to his knowledge. There are penaltiés authorized by the Act if the employer fails. 
to report within the statutory period. 


The complainant was later advised by the Board in a letter dated April 
16th, 1968, that his claim was rejected, because the alleged accident was not 
established to the Board’s satisfaction, and also because of his statutory failure 
to report the accident to his employer as soon as practicable after it was stated 
to have occurred. Incidentally the employer's Nurse admits being visited by the 
complainant, but states that he had not even reported orally, as alleged, that an 
accident had occurred. 


I satisfied myself that there was no corroborative evidence before the 
Board substantiating the complainant’s submission that an accident had occurred 
arising out of, and in connection with his employment. Nevertheless the com- 
plainant had not been given an opportunity to face the witnesses against him or 
to examine the evidence received by the Board. Statements had been obtained 
from those individuals suggested by the complainant, but he had not been advised 
as to the contents of such statements. 


During my investigation the Board volunteered its willingness to convene 
a hearing to hear all material evidence, An official of the Board wrote to the 
complainant on September 18th, 1968 in which he summarized the Board’s 
position in part as follows: 

“If you wish to apply to have your claim reviewed by the Board, 

please advise us. This may involve a formal hearing before the 

Board, at which time the evidence from all] witnesses and interested 

parties would be heard.” 


As the complainant was now provided with this further avenue of appeal, 
apart from my intervention, I accordingly “Declined” to continue the investiga- 


* The Workmen’s Compensation Act 
Section 25 
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68-300-21 (Continued) 


tion further and closed my file, as I must do under the provisions of the 
Ombudsman Act. I advised the complainant however, that he could again 
submit his complaint to me after he had completed the appeals now available 
to him, and provided of course that he had not received satisfaction. 


Subsequently I was advised by the Board that a hearing had been 
requested, and with the exception of one medical witness, all witnesses were 
heard on November Ist, 1968. The hearing will apparently be reconvened at a 
later time convenient to this remaining witness and to the complainant. 


137 


WORKMEN’S COMPENSATION BOARD 


68-300-22 


The complainant in this case, who is now in his 84th year, is a veteran of 
World War I, and a veteran of 13 years service in the former Alberta Provincial 
Police. He sustained an accident in the course of his duties, by being thrown 
from a horse, and his injuries were such that application was made for 
compensation to the Workmen’s Compensation Board. The accident happened 
more than forty years ago. 


The Board concluded that the injuries sustained amounted to a disability 
equivalent to 25 per cent of total, and awarded a pension for life in the sum of 
$99.92. This would indicate that his salary at that time was approximately 
$89.00 per month. 


My enquiries revealed that the Board does not have any authority to 
increase such a pension, because of the increased cost of living, since the time 
that the pension was initially established. 


If a subsequent Medical Board had decided that his injuries had increased 
to 50 per cent, or something of that sort, then, of course, the pension would 
increase to 50 per cent of his salary at the time of the accident. But as I 
mentioned before, as long as it remains at 25 per cent, the Board has no 
Suede! whatsoever to increase the pension, purely because of increased cost 
of living. 


Under the circumstances I was obliged to decline to continue the investi- 
gation, until the complainant has availed himself, or otherwise, of an appeal 
under Section 27, or there is a general increase in rates. 


This particular complaint, however, is indicative of the fate which befalls 
a pensioner, who has been inconsiderate enough to arrive at a ripe old age. This 
particular problem is not peculiar to the provisions of the Workmen's Compensa- 
tion Act. Pensioners who have received pensions from a number of other 
schemes, are in exactly the same position, including all the pensioners from the 
Federal Civil Service, and so far as I know, most of the Provincial Civil Services. 


As mentioned above, the complainant is in receipt of a pension of $22.22 
per month, based on a 25 per cent disability. If he were today, retired on a 25 
per cent disability pension, and had been occupying his same rank in the police 
force which polices the Province today, namely the Royal Canadian Mounted 
Police, his 25 per cent disability pension would amount to approximately $170.75. 
per month. 
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WORKMEN’S COMPENSATION BOARD 


68-300-28 


The complainant in this case apparently lost thirteen days of work as a 
result of respiratory difficulties. According to his information, ammonia fumes 
were present in the hog barn where he was working. He made application to 
the Workmen’s Compensation Board for compensation and it was declined. He 
then complained to the Ombudsman. 


During my investigation the Board notified the complainant that, after 
further consideration, compensation would be paid to him for the thirteen days 
that he was off work. 


I wrote to the complainant on August 26th, 1968, summarizing my 
understanding of this settlement. I indicated that I would assume that he was 
satisfied with the settlement, if I did not hear from him within a month’s time. 
I have heard nothing further from him and I have accordingly marked this 
complaint as “Rectified”. 
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WORKMEN’S COMPENSATION BOARD 


68-300-33 

The complainant had a number of hernia operations authorized by the 
Workmen's Compensation Board, the last one being in August of 1967. Follow- 
ing his last operation, he was paid compensation until October, 1987, which 
period exceeded by a short time, the time required for a normal recovery from 
such an operation. 


The complaint which I received from the complainant suggested that the 
Board had received some evidence to support this injured workman, but refused 
to be bound by it. Furthermore, the complainant stated that he had written a 
letter to the Board, advising that his Doctor did not tell him to return to work, 
and that he accordingly stayed off work until April, 1968, feeling that he was 
complying with his Doctor’s instructions. 


The investigation revealed that no medical review was held under 
Section 27 of the Workmen’s Compensation Act. The complainant was, of 
course, entitled to such a review. However, the Board, during the investigation, 
further reviewed their files, and the situation, and considering all the circum- 
stances, authorized that further compensation be paid from October 1967 to a 
oe in April, 1968. Payment was accordingly sent to the workman on September 
27th, 1968. 


The medical reports regarding the complainant’s condition, indicate that 
it might be desirable for him to find lighter employment. I have been assured 
that one of the Rehabilitation Officers employed by the Workmen’s Compensa- 
tion Board, has been in touch with this complainant on several occasions, and 
will continue efforts to assist him in this regard. 

I have also noted that the Board contacted the workman’s personal 
physician in March, 1968, and advised him that further surgery would be 
authorized, if required, and the workman agreed. It was also noted that in that 
event, the Board was prepared to reinstate full compensation from the date of 
his admission to the hospital for surgery. 


As this complaint had been most adequately rectified, the file was 
concluded. 
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WORKMEN’S COMPENSATION BOARD 
68-300-37 


This complaint related to the extent of compensation paid by the Board, 
following a recovery by the Board from the responsible third party. In accordance 
with the Workmen’s Compensation Act*, the complainant was paid twenty-five 
percent of the gross recovery received by the Board from the responsible third 
party. 


Additionally the Board awarded the complainant a permanent monthly 
pension in the sum of $12.44. 


The complainant made application to the Board for the payment to him 
of a sum equivalent to firstly, the capitalized value of the permanent pension of 
$12.44 per month, and secondly of the balance of the Board’s recovery less the 
Board’s costs. His application was declined and the complainant brought the 
matter to the attention of the Ombudsman. 


During my investigation the Board agreed to the complainant’s request. 
Upon signing the usual releases, the commuted value of the pension amounting 
to $2,130.35, together with the balance of the recovery, equivalent to $2,526.30, 
was paid to the complainant. 


Upon notification that the complaint had been so “Rectified” I ceased my 
investigation and closed my file as concluded. 


* The Workmen’s Compensation Act 
Section 24 (8)(c) 
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WORKMEN’S COMPENSATION BOARD 


68-300-54 


This complaint against the Workmen's Compensation Board is different 
from most of those which have been received, in that it does not involve some 
injury. The complainant is protesting the fact that the Workmen’s Compensation 
Board has declined to approve certain equipment used at a construction site, 
alleging it to have defective safety features. 


The Ombudsman, in this case, was only one of a number of avenues of 
appeal which the complainant approached, more or less at the same time, 
including complaints made to Members of the Legislature. 


Under the circumstances, inasmuch as the complainant had not yet 
exhausted the several avenues of review which were available to him, and 
which he had already approached, I felt that I must decline to continue the 
investigation, but I advised him that I would be prepared to open the file for 
investigation at least, if he did not obtain satisfaction elsewhere. 
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WORKMEN’S COMPENSATION BOARD 
68-300-70 


The complainant was involved in an accident in late 1965, resulting in an 
injury to her right shoulder. She does not feel that she has had a satisfactory 
settlement by the Workmen’s Compensation Board, and she complained to the 
Ombudsman. She submitted a rather voluminous file of information in support 
of her complaint. This file indicated that she had sought assistance from several 
sources, including two Members of Parliament, 


My initial investigation established that the complainant had not been 
granted a medical review pursuant to Section 27 of the Workmen’s Compensation 
Act. When I found that this channel of appeal or review was still available to 
her, and she had not yet taken advantage of it, I was therefore required to 
“Decline” to continue the investigation, in accordance with the provisions of 
The Ombudsman Act.* 


I have, however, advised the complainant in writing, that such a medical 
review might result in any previously awarded pension being raised, maintained 
at the same level, reduced, or even cancelled, as described in the body of this 
report. 


I could not, of course, recommend to her what steps she should take, but 
I have suggested that she discuss the matter thoroughly with her family physician, 
and I have advised her, that if she is unsuccessful in her appeal, she may reapply 
to me for a further investigation of her case. 


* Section 12(1)(a) 
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COMPLAINTS AGAINST FEDERAL DEPARTMENTS OR AGENCIES 
68-410-19 


The complainant in writing referred me to a Federal Statute, namely The 
Medical Care Act, Chapter 64. 


The complainant and his associates questioned the constitutionality of the 
Act, as being beyond the Legislative authority of the Federal Government. The 
complainant on behalf of himself and his associates, requested the interest and 
services of my Office in connection with implementing Section 3 of The 
Constitutional Questions Act, Chapter 55, Revised Statutes of Alberta, 1955. 
The latter mentioned Act authorizes the Lieutenant-Governor-in-Council to 
obtain an opinion from the Supreme Court of the Province on the constitutionality 
of Legislation. 


I was also advised that a request had been made to the Premier, the 
Honourable E. C. Manning, to initiate an action under Section 3 of The 
Constitutional Questions Act, to determine the constitutionality of the Medical 
Care Act. The Premier had declined to take this action, for reasons which are 
no concern of the Office of the Ombudsman. It was the intent of this complaint, 
as I interpreted it, that I should endeavour to induce the Premier to reconsider 
his decision, 


It is quite obvious from The Ombudsman Act of Alberta, that I had no 
authority whatsoever to criticize the Medical Care Act itself, in as much as 
it was a piece of Federal Government Legislation. In so far as the Provincial 
Legislation was concerned, namely The Constitutional Questions Act, it would 
require the authority of the Lieutenant-Governor-in-Council to place the Federal 
Act before the Supreme Court. No such jurisdiction is provided to the Ombuds- 
man in the Ombudsman Act. Additionally the decision on not to take the action 
requested had been made by a Minister of the Crown, indeed the First Minister 
of the Crown in the Province. 


The Ombudsman Act provides that the Ombudsman may criticize recom- 
mendations made to a Minister. It does not provide that the Ombudsman may 
criticize a decision made by a Minister. I could not find that I had any jurisdic- 
tion whatsoever to take any action in connection with this complaint, and I so 
advised the complainant in writing, and closed the file as having “No Juris- 
diction”. I might add that the debates in the New Zealand Parliament which led 
to the passing of the Ombudsman Bill in that country, touched upon the 
jurisdiction of the Ombudsman to criticize Ministers. The Attorney-General took 
the view that theoretically there was no provision for the Ombudsman to criticize 
a Ministerial decision, but if the Ombudsman were to criticize a recommendation 
made to a Minister, and the Minister had acted upon that recommendation, a 
rather obvious inference could be drawn. 


In general as the objective of the complaint was to prevent the application 
of Federal Legislation to the Province of Alberta, I concluded that this was not a 
field Bi which the Legislative Assembly would wish to have the Ombudsman 
intrude. 
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COMPLAINTS AGAINST PRIVATE BUSINESS 
68-420-23 


This was a complaint involving a private business dispute and was there- 
fore outside the jurisdiction of the Ombudsman. Some similar complaints were 
referred to in my last Annual Report. 


As I view the position of the Ombudsman, it seems to me that where 
complaints are received which are outside the jurisdiction of the Ombudsman 
and where he could quite properly advise the complainant that he had no 
jurisdiction, there is, by the very nature of the Ombudsman’s Office, an inherent 
obligation to endeavour to place such complainants in touch with other Depart- 
ments of the Provincial Government, Municipal Government, Federal Govern- 
ment, and on occasion, private business concerns who may possibly be in a 
position to assist him in the problem which concerns him. The following is 
such a case. 


This complaint was received from a lady who was a resident of a Senior 
Citizens Lodge in this Province and who admits to being over 80 years of age at 
least. She complained that an aggressive magazine Salesman had penetrated 
the Lodge in which she lived despite a sign on the door which stated “Absolutely 
no Canvassing or Soliciting”. During a period when the Matron was not 
immediately available, the Salesman had, according to the complainant, sold a 
paecnDtGn to a 92 year old lady who frankly told him that she could read, but 
Vervetittie: 


The complainant and her roommate, also over 80 years of age, were 
subjected to an attempt to sell them subscriptions to two magazines for a period 
of twenty-four years. These two ladies were not about to be drawn into such a 
lengthy contract but instead settled for two contracts of 17% years each, for the 
same two magazines. This example of the pioneer spirit of optimism, which 
made this Province great, should not be lost upon those who decry its future. 


After the Salesman had departed, the complainant’ showed good sense 
in having second thoughts about the contract which she and her roommate had 
signed. She reported the matter to the Matron, who took steps herself to try and 
rectify the situation. She also wrote to me. 


As mentioned before, the complaint was not one within my jurisdiction, 
but I did report it as I have done successfully in other cases of a similar nature, 
to the Director of Trades and Businesses Licensing, I also brought it to the 
attention of the Manager of the Canadian Central Registry of Subscription 
Representatives Incorporated in Toronto, who is known personally to me. This is 
an organization which has been set up for the self-regulation of the magazine 
subscription industry and with considerable success. Both took immediate action. 
Fortunately the publishers were also a highly respected reputable firm. 


In due course I received a letter from the complainant advising me that 
the publishers had refunded her money to her and at the same time had advised 
her that the Salesman was no longer employed by them. 


Even though this complaint was outside the jurisdiction of the Ombuds- 
man, it is gratifying to be able to report the complaint as rectified. 
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COURTS OF LAW 


68-460-31 


The complainant is the mother of a young man who had been recently 
convicted of car theft and sentenced to a term of imprisonment of eighteen 
months in a Provincial Gaol. Shortly thereafter he was transferred to a Provincial 
Mental Hospital and eventually certified by Medical Certificate. 


The complaint, as I received it from the complainant’s mother, was a two 
pronged complaint. She first felt that her son should have been dealt with as a 
mentally ill person, and not as a criminal, and that what he required was 
psychiatric treatment and not a gaol sentence. Secondly, she felt that the 
sentence of eighteen months was entirely too long and could only worsen his 
condition. In addition, she was endeavoring to enter an appeal against his 
conviction and sentence for which purpose she required the assistance of the 
Legal Aid Society. 


As her first complaint was against the decision of a Court of Law, it was a 
matter beyond my jurisdiction and I could not assist her. As to the question of 
his mental condition and the history of his mental condition, I undertook to 
endeavor to find some information concerning this background. It should be 
mentioned that the young man had pleaded guilty to the charge against him. 


My investigation revealed a very sad state of affairs. This young man has 
been in constant trouble with the law over a number of years and has been 
sentenced to gaol on a number of occasions on numerous charges, as well as one 
penitentiary sentence. 


At the same time he had been admitted to an Alberta Mental Hospital 
on five former occasions at the time of my inquiry. In fact, there had not been a 
year since 1963 until the date of the complaint, which was in F ebruary, 1968, 
that he had not spent some time in a Mental Hospital. There seems to be some 
pattern, that after he has committed an offense, for which he is almost always 
caught, he usually pleads guilty and is sentenced to a term of imprisonment. 
Usually during his term of imprisonment, his condition becomes such that it is 
necessary that he be admitted to a Mental Hospital. If, however, he recovers 
under treatment during the time he is in the Mental Hospital, he must, of course, 
be returned to the prison from whence he came. 


In view of all the circumstances, my office was able to advise the com- 
plainant of the necessary procedures to make application for Legal Aid and to 
put her into the hands of the Legal Aid Society. Legal Aid was provided and the 
young man was represented by counsel at his appeal. Sentence was reduced to 
twelve months and at the time I concluded my file, the complainant’s son was 
still a patient in an Alberta Hospital. 


The complaint has been shown as rectified inasmuch as the Ombudsman’s 
office was able to assist the complainant in obtaining Legal Aid to represent her 
son at his appeal. However, the major problem of this young man’s antisocial 
behavior, through which he has spent a good part of his best years between 
prisons and Mental Hospitals, is a problem which unfortunately is beyond the 
statutory powers and the professional qualifications of the Ombudsman to rectify. 
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Appendix IV 
THE OMBUDSMAN ACT 1967 


Texts of Sections Referred to in Summary 
Diet sash, 


(a) “agency” means an agency of the Government of Alberta; and 
includes the Workmen’s Compensation Board. 


etl: (1) It is the function and duty of the Ombudsman to investigate any 
decision or recommendation made, including any recommendation made to a 
Minister, or any act done or omitted, relating to a matter of administration and 
affecting any person or body of persons in his or its personal capacity, in or by 
any department or agency, or by any officer, employee or member thereof in the 
exercise of any power or function conferred on him by any enactment. 


(2) The Ombudsman may make an investigation either on a complaint 
made to him by any person or of his own motion, and he may commence an 
investigation notwithstanding that the complaint may not on its face be against 
a decision, recommendation, act or omission as mentioned in subsection (1). 


12. (1) Nothing in this Act authorizes the Ombudsman to investigate 

(a) any decision, recommendation, act or omission in respect of 
which there is under any Act a right of appeal or objection or a 
right to apply for a review on the merits of the case to any court 
or to any tribunal constituted by or under any Act, until after 
that right of appeal or objection or application has been exercised 
in the particular case or until after the time prescribed for the 
exercise of that right has expired, or 

(b) any decision, recommendation, act or omission of any person 
acting as a solicitor for the Crown or acting as counsel for the 
Crown in relation to any proceedings. 

(2) If any question arises as to whether the Ombudsman has jurisdiction 
to investigate any case or class of cases under this Act, he may, if he thinks fit, 
apply to the Supreme Court of Alberta for a declaratory order determining the 
question. 


14. (1) If in the course of the investigation of any complaint it appears to 
the Ombudsman 
(a) that under the law or existing administrative practice there is an 
adequate remedy, other than the right to petition the Legislature, 
for the complainant, whether or not he has availed himself of it, 
or 
(b) that, having regard to all the circumstances of the case, any 
further investigation is unnecessary, 
he may in his discretion refuse to investigate the matter further. 
(2) The Ombudsman may, in his discretion, refuse to investigate or cease 
to investigate any complaint . = 
a) if it relates to any decision, recommendation, act or omission of 
which the complainant has had knowledge for more than 12 
months before the complaint is received by the Ombudsman, or 
(b) if in his opinion, Le ae 
(i) the subject matter of the complaint is trivial, 
or 
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(ii) the complaint is frivolous or vexatious or is not made in 
good faith, or 

(iii) the complainant has not a sufficient personal interest in the 
subject matter of the complaint. 


(3) Where the Ombudsman decides not to investigate or to cease to 
investigate a complaint, he shall inform the complainant of his decision and he 
may, if he thinks fit, state his reason therefor. 


20. (1) This section applies where, after making an investigation under 
this Act, the Ombudsman is of opinion that the decision, recommendation, act or 
omission that was the subject matter of the investigation 

(a) appears to have been contrary to law, or 

(b) was unreasonable, unjust, oppressive, improperly discriminatory 
or was in accordance with a rule of law or a provision of any Act 
or a practice that is or may be unreasonable, unjust, oppressive 
or improperly discriminatory, or 

(c) was based wholly or partly on a mistake of law or fact, or 

(d) was wrong. 

(2) This section also applies where the Ombudsman is of opinion 

(a) that in the making of the decision or recommendation, or in the 
doing or omission of the act, a discretionary power has been 
exercised 

(i) for an improper purpose, or 

(ii) on irrelevant grounds, or 
(iii) on the taking into account of irrelevant considerations, 
or 

(b) that, in the case of a decision made in the exercise of a discre- 
tionary power, reasons should have been given for the decision. 

(3) If, where this section applies, the Ombudsman is of opinion 

a) that the matter should be referred to the appropriate authority 
for further consideration, or 
(b) that the omission should be rectified, or 
(c) that the decision should be cancelled or varied, or 


(d) that any practice on which the decision, recommendation, act or 
omission was based should be altered, or 


(é) that any law on which the decision, recommendation, act or 
omission was based should be reconsidered, or 

(f) that reasons should have been given for the decision, or 

(g) that any other steps should be taken, 
the Ombudsman shall report his opinion and his reasons therefor to the appro- 
priate Minister and to the department or agency concerned, and may make such 
recommendations as he thinks fit and in that case he may request the department 
or agency to notify him within a specified time of the steps, if any, that it 
proposes to take to give effect to his recommendations. 


(4) If within a reasonable time after the report is made no action is taken 
which seems to the Ombudsman to be adequate and appropriate, the Ombuds- 
man, in his discretion, after considering the comments, if any, made by or on 
behalf of the department or agency affected, may send a copy of the report and 
recommendations to the Lieutenant Governor in Council and may thereafter 
make such report to the Legislature on the matter as he thinks fit. 
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(5) The Ombudsman shall attach to every report sent or made under 


subsection (4) a copy of any comments made by or on behalf of the department 
or agency concerned. 


(6) Notwithstanding anything in this section, the Ombudsman shall not, 


in any report made under this Act, make any comment that is adverse to any 
person unless the person has been given an opportunity to be heard. 


26. (2) The Ombudsman may, from time to time, in the public interest or 
in the interests of any person or department or agency publish reports relating 
(b) to any particular case investigated by him, whether or not the 
matters to be dealt with in any such report have been the 
subject of a report to the Legislature. 
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